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"Let us not talk falsely now, 
the-hour is getting late." 


Dylan 


I.- 
When the Civil Rights Act of 1964 i/ was enacted, 
pulp and paper mills throughout the South were following 
certain employment policies relative to seniority and 


personnel testing that have since been declared racially 


Yayo U.S.C. § 2000a et seq. Title VII of the 1964 
Act, 42 U.S.C. § 2000e et seq. prohibits racial discrimina- 
tion in employment by most employers and unions in interstate 
commerce. 


. 


discriminatory by the courts.2/ Nonetheless, despite the 
explicit judicial determinations that these seniority and 
testing practices are unlawful, the large majority of 

southern pulp and paper mills continue to adhere openly to 


then.3/ The effect of these practices is — in the case of 
| 


discriminatory testing -—- to unfairly bar black applicants 
from employment or from assignment to desirable jobs,2/ 
and -- in the case of discriminatory seniority = to prevent 


black employees from competing for promotions on an equal 
| 


basis with whites.2/ 
In a few instances, discriminatory testing and 
seniority practices have been successfully attacked in pro- 
ceedings brought under Title VII. But the proiles has been 
that the litigation of these issues against separate companies 


in separate locations has imposed a completely unmanageable 
| 


2/tne employment practices that are the ultimate 
subject of the suit are discussed in detail in Cooper & Sobol, 
82 Harv. L. Rev. 1598 (1969) and in Northrop, Negroes in the 
Paper Industry (Univ. of Pa. 1969). The key judicial decisions 
are Griggs v. Duke Power Co., 401 U.S. 424 (1971) (testing); 
United States v, Local 189, 416 F.2d 980 (5th Cir. 1969), cert. 
denied, 397 U.S. 919 T1970) (seniority); Robinson v. Lorillard 
Corp., 444 F.2d 791 (4th Cir. 1971) (seniority : 


nis allegation is set forth in the complaint in 
this case, 96, App. pp. 11-12. As the case was determined on 
a motion to dismiss, the allegation must be accepted as true 
for purposes of this appeal. Moreover, the allegation was 
confirmed in substantial part by the affidavits submitted in 
behalf of the motion to dismiss filed by the federal defendants. 
App. 16-22. 


‘see Cooper & Sobol, supra, 82 Harv. L. Rev. at 


1601-1636. _ 
2/ta. at 1637-1669. 


. 


burden on those organizations seeking to climinate racial 


discrimination in employment. The Hicks v. Crown Zellerbach 
litigation, which was supported by the Lawyers Constitutional 
Defense Committee and handled primarily by LCDC lawyers, 
illustrates the point .0/ 

Hicks v. Crown Zellerbach involved the litigation 
of seniority and testing issues with respect to a single 
Plant operated by Crown Zellerbach in Bogalusa, Louisiana. 
The litigation consumed five years measuring from the 
initiation of the administrative processes before the Equal 
Employment Opportunity Commission to the date of the dis-— 
trict court decision. For a year or more, the case consumed 
the bulk of the time of one lawyer -- at times there were 
six lawyers for the Plaintiffs working on the case simul-— 
taneously. The out-of-pocket expenses of conducting the - 


litigation exceeded $10,000. 


one district court opinions in Hicks v. Crown 
Zellerbach Corp. are reported at 49 F.R.D. 184; 310 F. Supp. 
5350; 319 F. Supp. 314; 3521 F. Supp. 1241 (E.D. La. 1967, 
1968, 1970). No appeal was taken from the decision on the 


merits in favor of the plaintiffs. Counsel for the plaintiffs 
in Hicks are counsel for appellants in this case. 


-4— 


When the case was over the battle had been won as 


respects Crown Zellerbach's Box Plant in Bogalusa, but 
Paper mills throughout the South, which follow practices 
identical to those that had been declared unlawful in 


Hicks and in similar cases, continued to adhere to these 
policies —— waiting for someone to come and force them to 
stop. But the effort to do so, involving as it does complex 
issues of expert testimony, statistical analysis and test 
validation, is not Susceptible to the procedures for private 
suit established by Title VII, unless some institutional 
civil rights law organization invests the necessary resources. 
The idea that a black applicant or employee at one of these 
plants will, on his own, secure an EEOC charge form, fill it 
out properly, file it, request a right to sue letter at the 
appropriate time, take that letter to the nearest federal 
court to secure the appointment of counsel and that that 
counsel, without any prior exposure to the issues involved 
and without financial backing necessary to engage in dis- 
covery and other costly trial preparations, will then carry 


the case Successfully to judgment is little more than 


ludicrous ,2/ 


a 


/ hese procedures are set out in 
C. § 2000e-(a)(e). Altho 
i ill appoint co 


Fe 


Most of the large pulp and paper companies are 
substantial contractors to the federal government. Since 
1941 there has been an evolving program, established by 


Executive Order, to require non-discrimination in employment 


by Government contractors, 2/ Accordingly, counsel for plain- 


tiffs and other interested persons began a series of meetings 


—_—_—_—_— 


8/se. Affidavit of Jack Greenberg, Director- 
Counsel of the NAACP Legal Defense and Education Fund, 
Inc. and co-counsel for appellants, App. pp. 27-29. 


-2/see generally, Sovern, Legal Restraint on Dis- 
crimination in Employment, pp. 103-142 (1966). 


Order program, to call their attention to the problems of 


general non-compliance in the paper industry. Individual 


Complaints of discrimination were filea.10/ In 1968, the 


"and testing 


and initiated a program to secure 
- 12/ 
compliance by southern pulp and Paper mills, 

In the years that followed, the OFCC and the purchasing 
agencies entered into or approved compliance agreements with 
Several of the companies and engaged and are still engaging 
in protracted negotiations with several others, 13/ Where 
agreements were reached, however, they were partial measures, 


which authorized the continuation of some of the unlawful 


disputed 
on for 
€ case is 
it shoulda 


deral Contract 
orandum from Ward McCreedy, 
criminatory Seniority Systems", 
the Appeal, Docu 
Compliance, 
Contractors a 
Executive ord 


12 . . 
é 1Y a stiaavit of Albert R. Jarrett, Office of Contract 
ee repartment of Defense; John Wilks, Director of Of- 
ice o ederal Contract Compliance Department of b 
PP. 16-18, 18-99. fe bee 


ta. 


a 


practices. 24/ In other cases, the OFCC has allowed contractors 


to negotiate endlessly and to continue contracting without any 
resolution of the patent violations.25/ 

In February, 1970, this suit was filed. It was 
brought by 115 plaintiffs, representing black worker's and 
black applicants for employment at sixteen pulp and paper 
milis operated by eleven companies in eight southern states. 
The defendants are the Secretary of Defense and the Administra-— 
tor of the General Services Administration, the heads of the 
two agencies that purchase from the companies involved. The 
complaint sought a determination of the scope of defendants’ 
obligation under the Fifth Amendment to refrain from subsi- 
dizing private discrimination in employment.- 

The companies involved fall into three categories: 
companies with which compliance agreements had been reached; 
companies that were in negotiation concerning compliance 
agreements; and companies as to which the government had 
information showing non-compliance but as to which negotia- 
tions had not begun,26/ With respect to the first category, 
plaintiffs asked the district court to determine whether the 


compliance agreements were facially adequate to provide for the 


= 


lL4/ A 

1¥ mis statement 1S an allegation of the complaint 
(1 7, App. p. 12) which appellants were and are prepared to 
establish at a hearing on the merits, 


15/, 
See Jarrett Affi a“ 
WW 3, 4, 5, 6: Wilks Affidavit, oe? Supra, Appendix at 16-18, 


Supra, Affidavit 7 7. 


16/see Complaint, 9 7-9, Appendix at 19-13, 


-38- 


elimination of racial discrimination. With respect to the 
latter two categories, the Plaintiffs askeq the district court 


| 
not be awarded, consis-— 


? 
had been reached, It was conceded by the government in the 
district court that contracts were being awarded to companies 


in open non-compliance with applicable legal requirements ,22/ 
In bringing this suit 


of action under the order;28/ and because the Government has 
\ 

consistently taken the position that private suit for the 

enforcement of the Order could not be maintained ,22/ But 


while the Executive Order may be a matter of internal policy 
; | 


17/sarrett Affidavit, supra, 17 3-6; Wilks 
Affidavit 7 7. | 


EY ten er Instrument ine 3 578 F. 2a 
629 (5th Cir.), cert. denied, 589 U.s. 377 (19 ); Farmer 
Vv. Philadel hia. Electric Company, 329 F.24 3 (3d! Cir. 1964) ; 
Gnotta v. United States, 415 F.2d 1271 (8th Cir. 1969), 
cert. denied, 3597 U.S. 934 (1970). bo Be 


~9- 


by the due process clause of the Fifth Amendment .22/ 


The District Court dismissed the suit on the ground 
that it is barred by the doctrine of sovereign immunity, and be- 
cause the plaintiffs had not exhausted the procedures an 
able to them under the Executive Order and under Title VII. 
Without reaching the sovereign immunity question, a divided 
panel of this Court affirmed the dismissal on exhaustion 


grounds. 
Plaintiffs are seeking rehearing of the decision 


en banc because; of the enormous importance of this case in 
terms of establishing realistic, as distinct from theoretical, 
procedures for the elimination of systematic racially dis- 
criminatory employment practices and because the majority 
opinion of the panel in this case fails to so much as discuss 
the actual contentions of the plaintiffs. The panel 

opinion treats the case as a mindless effort to invoke a new 


remedy when equally or more satisfactory remedies already 


21 . : 
exist .2/put, in fact, this case is something of a last ditch 
effort to determine whether the national policy against racial 


discrimination in employment can be invoked in any way to the 


advantage of the plaintiffs and the class they represent. 


20 ee 
The authorities in support of plaintiffs' con- 
stitutional contentions are collected and discussed in their 
main Brief on Appeal at pp. 13-19. The principle that the 

due process clause of the Fifth Amendment does not permit a 
federal officer to use federal money to purchase from a com- 
‘pany practicing racial discrimination in employment was 
officially recognized by the Solicitor of Labor in a memoran— 
dum released on July 16, 1969. See Appellants' Brief, pp. 

14-17, The key cases are Burton v. Wilmington Parking Authority, 
365 U.S. 715 Eee Simkins v. Mose H, Cone Memorial Hospital, 
323 F.2d 959 (4th Cir. 3), cert. denied, 576 U.S. 958 (1904); 
Green v. Kennedy, 309 F. Supp. 1127 (D.D.C. 1970) (Three Judge 
Court) and Ethridge v. Rhodes, 268 F. Supp. 83 (S.D. Ohio 1967). 


II 


: 
Although, for the reasons stated, plaintiffs did 
not seek relief under the Executive Order, we have accepted 
the assumption throughout that if there are appropriate, 
prompt and unexhausted procedures MELEE under one Execu- 
tive Order by which plaintiffs might realistically achieve 
the results they seek through this lawsuit, those procedures 


would have to be exhausted as a prerequisite to ‘the institution 


of this suit 22/ But the available procedures meet none 
of these requirements: | 

First, the procedures established under the Executive 
Order are so inadequate as to not require exhanettion as a mat- 


ter of law. See Brief for Appellants, pp. 33-40. 27 
The Supreme Court has.expressly held that to re- 
quire exhaustion of an administrative remedy the complainant 


must be able to "trigger and participate" in an administrative 


| 
hearing that would lead to a formal determination of the ques— 


tion he seeks to raise. 2Y The procedures under the Executive - 
Order do not meet these requirements. The procedures provide 


for the filing of an administrative complaint by an aggrieved 
| 
22/one appellants have not argued a point attributed 
to them and rejected at length by a majority of the panel —- 
that exhaustion is not required because appellants are relying 
on constitutional rights. See Panel Decision, oe 6, 11-14. 


27/pecause of space limitation, appellants can only 
summarize their contentions here, and refer, in each instance, 
to the full treatment of the point in their main ezete 


24/ rosado v. Wyman, 397 U.S. 397, 406 (2970). 
See also Vaca v. Sipes, 586 U.S. 170 (1967). 


-ll]- 


empFoyees=2/ but the filing of a complaint does not "trigger" 
a hearing. The OFCC processes provide for the investigation 


of a complaint and, if a violation is found, for the negotia-— 


tion of a solution between the company and government officiais.2/ 


There is no time limit on these negotiations. Some of the 
companies involved in this case have been in negotiations for 
veaten me OFCC specifically takes the position that employees 
are not permitted to participate in this negotiation process, 
which is considered strictly a matter between the government 
and the company, as the parties to the contract. Moreover, 
even when the OFCC determines to break off negotiations and 
take the matter to a hearing, the right of individual employees 
to participate is discretionary with the agency and in the 
three hearings that have been conducted to date under the Order. 
employee representatives have been refused full party status at 


the hearing .2Y 


25/4. C.F.R. §§ 60-1.2.-1.23. Although a provision 
for private complaints exists, the Executive Order is primarily 
enforced by a series of contract compliance officials assigned 
to each government agency. These officials are charged with 
the responsibility of making periodic compliance reviews, which, 
if deficiencies are found, lead to negotiations toward the adop-— 
tion of corrective measures. Because the enforcement mechanism 
is geared to broad government compliance reviews, when an indi- 
vidual complaint is received, it is referred to another agency, 
the Equal Employment Opportunity Commission, for investigation. 
See Brief for Appellants, pp. 33-35. 


26/4) C.F.R. § 60-1.20(b), - 1.24(c)(2). 


27 
ise: e.g. Wilks Affidavit, supra at 7 7 (Discus- 


sion with Container Corp. initiated in 1 and still continuing, 


28/prief for Appellants, pp. 34-37 


‘Second, the officials responsible for the enforce- 
ment of the Executive Order have already taken final action 
adversely to the plaintiffs' claims. See Brief for Appellants, 
Pp. 30-32. : 
At the time the complaint in this case was filed, 
three of the eleven companies had entered into | compliance 
Cencemcias under the Executive Order. 29/ During the appeal 
in this Court, the government reported that three additional 
companies had entered into compliance agreements .20/ In 
plaintiffs' view, these agreements authorize continued racial 
discrimination. By accepting them, the OFCC has decided what 
it will accept as compliance. In order to exhaust the OFCC 
remedy, it should be no_more necessary to urge the agency to 
adopt a position it has already rejected with respect to the 
same company (i.e. that the Executive Order oaices the 
cessation of a particular employment practice) than it is 
to file a petition for rehearing in order to exhaust a judicial 
" remedy. And since there has been final agency action rejecting 


the claims that plaintiffs raise in this case it cannot matter 


whether that determination arose from a complaint filed by an 


-29/ Wilks Affidavit, supra, 88 4, 6, 8. 


2 priet for Appellees, p. 4, n. 2. 


~13- 


employee of the company or from a compliance review initiated 
by the agency., Similarly, exhaustion is not required as to 
the companies that have not entered into compliance agreements 
because their employment policies raise the same issues as 

did the policies of the companies that have entered agreements, 
and the position of the agency on those toomee thus has been 
expressed. 21/ 

Third, apart from the inherent inadequacy of the OFCC 
procedures, and aide from the prior decision of the agency on 
the questions presented, the OFCC procedures need not be 
exhausted because of the inexcusable delay of the agency in the 
handling of the complaints, including complaints filed by 
plaintiffs in this case. See Brief for Appellants, pp. 41-47; 


Environmental Defense Fund, Inc. v Hardin, 138 U.S. App. D.C. 
——————$——— ec tune, _ ine, v. Hardin 
391, 428 F.2d 1093, 1098-1099 (D.c. Cir. 1970). 


III. 


By its affirmance of this appeal, the majority of 


the panel has rejected all these points, most of them without 
discussion, In so doing, the panel has held that exhaustion 
bars this suit even though the filing of a complaint need not 
and probably will not lead to a formal public decision on the 
claim; even though the complainant is excluded from the most 
important and generally decisive aspect of the administrative 


process; even though a complainant's right to participate in 


3Y/s6 ee, e, Wolff v. Selective Service Board, 372 
F.24 817 (24 Cir. 1967); Hayes Boslow, 330 F.5d 31 (4th Cir. 


1964); Reed v. Beto, 343 F.2d 723 (5th Cir. 1965) . 


any formal hearing that may result is discretionary with the 


agency; evén though the agency has taken final action adverse 
to plaintiffs' claims with respect to six of the eleven com- 
panies and final action as ‘to all the issues raised by the 


plaintiffs, and even though the OFCC processes are marked by 


inordinate delay .32/ 


| 
One of the primary responsibilities of this Court 
| 


is the development of rules for private redress against 


governmental action, E.g., Peoples v. U.S. Dept. of Agricul- 


ture, 138 U.S. App. D.C. 291, 427 F.2a 561 (1970); National 


Welfare Rights Organization v. Finch, 139 U.s. App. D.C. 46, 


429 F.2d 725 (1970); Neston v. Hershey, 138 U.S. App. D.C. 73, 
425 F.2a 504, 522 (1969); Office of Communication of United 
SS VEO 


Church of Christ v. Federal Communications Commission, 123 


U-S. APP. D.C. 328, 358 F.24 995 (D.C. Cir., 1966); Medical 


Committee for Human Rights v, S.E.C., supra. The decision in 
=———SSeets ve SE.C., supra 


this case will control future efforts to challenge government 


"involvement in racial discrimination in employment .22/ But 


; . ae ; 


32/me opinion of th 
"reinforced" 


D.C. 226, 4 
72 


3 vor example, Freeman v. Schultz, no. 24861, a 
case that involves the identical issues as the instant case, 
is awaiting argument before another panel of this Court. 


. 


the panel decision represents a misapplication of settled 


principles relative to exhaustion of administrative remedies, 


is inconsistent with prior decisions of this Court, and leads 


to the frustration of an appropriate effort to assure the com-— 


Pliance of federal officials with their constitutional obliga- 


tions in this area. 


For these important reasons, we ask that 


the case be reheard by the full Court. 
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UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF COLUMBIA 


ISIAH HADNOTT, et al., ) 

) 

Plaintiffs, ) 

re Civil Action 

; ) No. 365-70 | 

MELVIN R. LAIRD, et al., ) : 
) 
Defendants. ) 


DOCKET ENTRIES 


Complaint, appearance 


Summons, copies (4) and copies (4) of Complaint 
issued filed 2/ 10/70 


Amended complaint. filed 


Summons, copies (4) and copies (4) of complaint 
issued #2 ser 2-12-70 


Request by pltfs. for admission of facts from deft. 
#1; c/m 3-3. filed | 


Request by pltfs. for admission of facts from deft. 
#2; c/m 3-3. filed 


Notice by pltfs. of taking deposition of Wyatt Shorter; 
c/m 3-10. filed 


Response of pltfs. to motion for protective order and 
for stay of discovery proceedings; c/m 3-24. filed 


Motion of defts. for protective order and for stay 
of discovery proceedings; P&A; c/s 3-19; M.C. 
filed 


Motion of deft. to dismiss or in the alternative for 
summary judgment; affidavits (2); statement; c/m 
4-6-70; P&A; M.C. filed 


Order vacating notice of deposition of Wyatt Shorter 
in Montgomery, Alabama on March 31, 1970; stay- 
ing all further discovery, including Request for 
Admission, pending determination of jurisdiction 

of subject matter. (N) McGuire, J. 


Joint motion of American Can Company and Scott 
Paper Company for leave to intervene as defts; 
P&A: Exhibits (3); c/s 4-10-70; deposit $5.00 by 
Vanderstar. filed 


_ Stipulation extending time for plts. to answer motion 
to dismiss to and including April 21, 1970. filed 


_ Order permitting American Can Company and Scott 
_ Paper Company to intervene as defts. (N) McGuire, 
J. 


_ Answer of intervenor American Can Company to 
the complaint; c/s 4-10. filed 


_ Answer of intervenor Scott Paper Company to the 
complaint; c/s 4-10. filed 


Joint motion of American Can Co. and Scott Paper 
Co. to dismiss the complaint; P&A; affidavit of 

_ William H. Brewster with exhibits A & B; affidavit 
. Of Raymond Ketcham with exhibits A, B& C; M.C. 
filed 


Memorandum of pltf. in opposition to deft.-intervenors' 
motion to dismiss; statement; exhibits A thru F; 
c/m 4-21. filed 


Motion of pltf. to amend complaint; stipulation; c/m 
5-11. filed 


| 
Order amending complaint to drop James E. Brown, 
205 S. 9th St., W. Monroe, La.; to omit paragraph 
2(u) of the complaint and to renumber the succeed- 
ing subparagraphs of paragraph 2, and to omit the 
reference to Olinkraft, Inc. in paragraphs 3 and 9 
thereof. (N) Jones, J. 


Reply memorandum of intervenor defts; c/m 6-12. 
filed 


Reply memorandum of deft. filed 


Affidavit of Gerald A. Smith. filed 


Opinion and Order dismissing action. (N) Jones, J. 


Notice of appeal by pltfs. from order of August 28, 
1970; statement; c/m 9-12; copies mailed to Gold- 
bloom and Bowen; deposit by Sobol $5.00. filed 


Cost bond on appeal by pltf. in the amount of $250.00 
with National Surety Corp. approved. J ones, J. 


February 12, 1970] 


AMENDED COMPLAINT 


FOR INJUNCTIVE AND DECLARATORY RELIEF 
(Caption Omitted) 


I. Jurisdiction 


Fr: This is an action to enjoin violations by the defendants of 
rights of the plantiffs and the class they represent secured by the Fifth 
Amendment to the United States Constitution. The action challenges 
the use by the defendants of funds of the United States Government to 
make purchases from pulp and paper companies that discriminate 
in employment against the plaintiffs and the class they represent on 
grounds of race, or’ to make purchases from prime contractors that 
subcontract to pulp and paper companies that so discriminate. 
Declaratory relief is sought pursuant to 28 U.S.C. §§ 2201, 2202. 
This Court has jurisdiction over this cause under 28 U.S.C. §§ 1331, 
1361 and D.C. Code section 11-521. The amount in controversy for 
each plaintiff, exclusive of interest and costs, is in excess of 
$10, 000. 00. 


Il. Parties 


2. (a) Plaintiff Isiah Hadnott is a black citizen of the 
United States and a resident of Prattville, Alabama. He applied for 
employment at Union Camp Corporation (hereinafter "Union Camp") 
at its pulp and paper mill in Prattville, Alabama and was refused 
employment. 

(b) Fred G. Dozier is a black citizen of the United 
States and a resident of Prattville, Alabama. He is an employee of 
Union Camp at that company's pulp and paper mill in Prattville, 
Alabama. 


(c) Plaintiffs Charles H. Boles, David Dukes, James 
Middleton, and Nathaniel Pierce are black citizens of the United 
States and residents of Chatham County, Georgia, Each of these 
plaintiffs is an employee of Union Camp at that company’ S pulp and 
paper mill in Savannah, Georgia. 

(a) Plaintiff Ezekiel Harrison is a black citizen of the 
United States and a resident of Yantley, Alabama. He applied for 
employment at American Can Company (hereinafter "American Can") 
at its pulp and paper mill in Naheola, Alabama and was refused employ- 
ment. 


(e) Plaintiffs Arretha D. and Eddie : Barton, Jr., 
are black citizens of the United States and residents of Brewton, 
Alabama. They applied for employment at Container Corporation of 
America (hereinafter "Container Corp. ") at its pulp and paper mill 


in Brewton, Alabama and were refused employment.: 

(f) Plaintiffs Hillie Autrey, Howard Harrison, Jr., 
John R. Litt, Calvin Matthews, Charles F. Milton, Robert Stallworth 
and Willie Walton are black citizens of the United States and residents 
of Escambia County, Alabama. Plaintiff William H. Suggs is a 
black citizen of the United States and a resident of Century, Florida. 
Each of these plaintiffs is an employee of Container Pos at its 
pulp and paper mill in Brewton, Alabama. 

(g) Plaintiffs Lester Brundidge, Jr. , Revenell Johnson 
and Felix Nittles are black citizens of the United States and residents of 
Conecuh County, Alabama, Each of these plaintiffs is an employee 
of Container Corp. at its pulp and paper mill in Brewton, Alabama, 

(h) Plaintiffs Moses K. Baker, Harry “te Brown, Sr., 
Charlie Miller, and Reedy Thomas are black citizens of the United 
States and residents of Savannah, Georgia. Each of these plaintiffs is 


an employee of Continental Can Company, Inc. (hereinafter 
"Continental Can") at its paper mill in Port Wentworth, Georgia. 

(i) Plaintiffs Henry H. Brown, John H. Griffin, Ervin 
Hubbard, Tommie Lee Pitts and Joseph Solomon are black citizens 
of the United States and residents of Macon, Georgia. Each of these 
plaintiffs is an employee of Georgia Kraft Company (hereinafter 
"Georgia Kraft") at its paper mill in Macon, Georgia. 

(j) Plaintiff Nathaniel A. White is a black citizen of the 
United States and a resident of Warner Robins, Georgia. He is an 
employee of Georgia Kraft at its paper mill in Macon, Georgia. 

(k) Plaintiffs Lucious Daniels, Billy W. McHenry 
and John S. Powell are black citizens of the United States and re- 
sidents of Strong, Arkansas. Each of these plaintiffs is an employee 
of Georgia-Pacific Corporation (hereinafter "Georgia-Pacific") at 
its paper mill in Crossett, Arkansas. 

(1) Plaintiffs Roy Matheney and Charles A. Wade are 
black citizens of the United States and residents of Crossett, Arkansas. 
Each of these plaintiffs is an employee of Georgia-Pacific at its paper 
mill in Crossett, Arkansas. 

(m} Plaintiff Louis J. Morgan is a black citizen of the 


United States and a resident of Marion, Louisiana. He is an employee 
of Georgia-Pacific at its paper mill in Crossett, Arkansas. 

(n) Plaintiff Deloris Jones is a black citizen of the 
United States and a resident of Plateau, Alabama. She applied for 
employment at International Paper Company (hereinafter "International 
Paper") at its paper mill in Mobile, Alabama and was refused employ- 


ment. 
{o) Plaintiffs Alphonse L. Williams, Frank Alexander, 
Jr., John Lee Bivins, Coley Dawson, Kiah Edwards, Governor Feagin, 


E. R. Fluker, Horace Gill, George Herron, Charlie B. Hudson, 
Charles L. James, Clarence Montgomery and Jesse Stevenson are 
black citizens of the United States and residents of Mobile County, 
Alabama, Each of these plaintiffs is an employee of eoheresOnes 
Paper at its paper mill in Mobile, Alabama, 

(p) Plaintiffs Carolyn Collins, Donald Edward Johnson 
and Johnel Nealy are black citizens of the United States and residents 
of Panama City, Florida. Each of these plaintiffs applied for 
employment at International Paper at its paper mill in Panama City, 
Florida and was refused employment. | 

(q) Plaintiffs Mozel Nealy, J. H. Bracley, KP. 

Brett, Lester Brown, Harold Carlise, Charlie Cannon, William Donar, 
B. F. Henderson, Jessie J. Lightner, Frank W. Mayo, A. J. 
McIntyre, Henry L, Pittman, M, R. Sheffield, J. D. Sherfield, Leroy 
Sims, E, W. Stanley, and Andy Williams are black citizens of the 
United States and residents of Panama City, Florida, Each of these 
plaintiffs is an employee of International Paper at its paper mill in 
Panama City, Florida. 

(r) Plaintiff J. L. McNealy is a black citizen of the 
United States and a resident of Cottondale, Florida. Plaintiff J. B. 
Davis is a black citizen of the United States and a resident of 
Springfield, Florida. Each of these plaintiffs is an employee of 
International Paper at its paper mill in Panama City, Florida. 

(s) Plaintiffs Rayfield Liddell, Tommy L. Mirrck 
and State Stallworth are black citizens of the United States and re- 
sidents of Jackson County, Mississippi. Each of these plaintiffs 


is an employee of International Paper at its paper mill in Moss 


Point, Mississippi. 
(t) Plaintiffs Roberta Davis, NOmaRe L. Geathers, 


Frank W. Lawrence, Gwendolyn McCants, Linda M. Reid, Kenneth A, 
Smith, Maebelle Smith, Theodore M. Thomas, and Clarence M. 
Thompson are black citizens of the United States and residents of 
Georgetown, South Carolina. Each of these plaintiffs applied for 
employment at International Paper at its paper mill in Georgetown, 
South Carolina and was refused employment. 

(u) Plaintiff James E. Brown is a black citizen of the 
United States anda resident of West Monroe, Louisiana, He applied 
for employment at Olinkraft, Inc. (hereinafter "Olinkraft") at its 
paper mill in West Monroe, Louisiana and was refused employment. 

(v) Plaintiff Daniel S. Weathers is a black citizen of the 
United States and a resident of Memphis, Tennessee. He is an 
employee of St, Joe Paper Company (hereinafter "St. Joe") at its 
paper mill in Memphis, Tennessee. 

(w) Plaintiffs Joe Butler, Vernon Jenkins, Cuthbert J. 
Johnson, Rev. Tony Neal, Jr., and Fred Roberts are black citizens 
of the United States and residents of Jacksonville, Florida. Each of 


these plaintiffs is an employee of St. Regis Paper Company (hereinafter 
"St. Regis") at its paper mill in Jacksonville, Florida. 
(x) Plaintiff Addie Lane Wiggins is a black citizen of 
the United States and a resident of Pensacola, Florida, She applied 
for employment at St. Regis at its paper mill in Pensacola, Florida 


and was refused employment. 

(y) Plaintiffs Henry Black, Jr., Hosea Clark, Willie 
C. Cook, Charlie Covington, Gaines English, A. J. Farrow, Daniel 
Ford, Reuben Milleuder, L. C. Phifer, Andrew Shoemo, dr., 
Bernie Shoemoe, L. D. Stallworth, Elmore Standberry, Sylvester 
Taylor, Willie Thomas, John Wiggins, and W. Williams are black 
citizens of the United States and residents of Santa Rosa County, 


Florida, Each of these plaintiffs is an employee of St Regis at its 
paper mill in Pensacola, Florida. 

(z) Plaintiff Edward C. English is a black citizen of 
the United States and a resident of Plateau, Alabama, He is an 
employee of Scott Paper Company (hereinafter "Scott" at its paper 
mill in Mobile, Alabama. 

(aa) Plaintiffs William P. Amos and Pendah Martin 
are black citizens of the United States and residents of Charleston, 
South Carolina. They applied for employment at Westvaco at its 
paper mill in Charleston, South Carolina and were refused employ- 
ment. | 

(bb) Plaintiffs Willis L. Gantlin, James Gadson, Jr., 
Charles Jenkins, and Richard L. Scott, Jr., are black citizens 
of the United States and residents of Charleston County, South 
Carolina. Each of these plaintiffs is an employee of Westvaco at its 
paper mill in Charleston, South Carolina. 


3. Plaintiffs sue on their own behalf, and, es, to Rule 
23 of the Federal Rules of Civil Procedure, on behalf of all black 
employees, applicants for employment, and prospective applicants 


for employment at the Southern facilities of American Can, Container 
Corp. , Continental Can, Georgia Kraft, Georgia-Pacific, International 
Paper, Olinkraft, Scott, St. Joe, St. Regis, Union Camp, and West- 
vaco (hereinafter collectively "the companies"), The class is so 
numerous that joinder of all its members is impracticable. There 
are questions of law and fact common to the class. The claims of 
the plaintiffs are typical of the claims of the class. The plaintiffs 
will fairly and adequately protect the interests of the class. The 
defendants have acted and refused to act on grounds generally applic- 
bale to the class, thereby making appropriate final injunctive and 
declaratory relief with respect to the class as a whole. 
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4, (a) Defendant Melvin R. Laird is the Secretary of 
Defense of the United States and is sued in his individual and official 
capacities. He has responsibility for all the operations of the Depart- 
ment of Defense, including the terms and conditions of contracts for 
the procurement of goods and materials for the Department. 

(b) Defendant Robert L. Junzig is the Administrator of 
the General Services Administration and is sued in his individual and 
official capacities. Defendant Kunzig has responsibility for all of the 
operations of the General Services Administration, including respon- 
sibility for the terms and conditions of contracts entered into by 
General Services Administration for the procurement of goods and 
materials. 


I. Factual Statement 


5. Each of the companies manufactures pulp and paper. 
Pulp and paper is one of the leading industries in the South and as such, 
one of the region's main sources of employment and income. Paper 
products are one of the "common use items" procured in greatest 
volume by the federal government. Each of the companies is a major 
producer of paper for products purchased by the Department of Defense 
and/or the General Services Administration, As such, each has 
received and regularly continues to receive, or is eligible to receive, 
procurement contracts from these agencies and/or subcontracts from 
prime contractors of these agencies, totalling millions of dollars 
per annum, These contracts provide substantial profits to the companies 
and result in substantial additional employment. In each contract or 
subcontract, the company involved agrees not to discriminate among 
employees and applicants for employment on grounds of race. 
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6. Each of the companies maintained job classifications in 
their Southern facilities that were strictly segregated by race until the 
early or mid-1960's. Specifically, the more desirable jobs were re~ 
served to whites; the less desirable jobs were restricted to blacks. 
Although formal racial job segregation has been terminated, these 
companies continue to discriminate against black employees and 
applicants on grounds of race. The methods of discrimination include, 
but are not limited to, the following: | 

(a) the reliance on a seniority system by which the 
promotional and demotional rights of employees within progression 
lines are determined on the basis of length of permanent service 
in their job, progression line, or department, in situations in which 
black workers were, until recently, excluded from the job, progression 
line, or department in which seniority is measured; _ 

(b) the limitation of promotions to jobs above the entry 
position in a line of progression to employees who are permanently 
assigned to the job beneath the vacancy or to employees in the pro- 
gression line, in situations in which black employees were, until 
recently, excluded from the job or progression line to which the 
promotion is limited; | 

(c) discouraging or preventing black employees from 
transferring to formerly white-only jobs by: 

i, requiring such employees to accept the wage 
rate assigned to the entry level job in the formerly white-only depart- 
ment or progression line, even where this rate is less than their 
current wage rate; | 
ii, the assignment of black transferors, upon 
layoff from jobs previously restricted to whites, to miscellaneous 


| 
labor pools, rather than to the jobs from which they transferred; 
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ill. the reliance, .as a condition of entry into 
formerly white jobs, on objective criteria that were not applied to 
white employees incumbent in those jobs; 

(a) _ the use of written personnel tests, as a condition of 
hiring or as a condition of promotion or transfer, which disqualify 
black applicants and employees in substantially greater proportions than 
they disqualify white applicants and employees, and which have not been 
shown, on the basis of a professional validation study, to be predictive 
of job performance; 

(e) _the failure to take affirmative steps in the recruit- 
ment of black applicants for employment at all levels that would 
eliminate the continued discriminatory effects of the prior overt 
racial discrimination and the prior reservation of more desirable 
jobs to white employees, 

7. American Can, Container Corp., International Paper, 
and Scott have entered into written agreements with officers of the 
Department of Defense or the General Services Administration which 
purport to assure the elimination of discriminatory employment prac- 


tices at the Southern pulp and paper mills operated by these companies. 


None of these agreements, however, adequately provides for the 
elimination of the discriminatory practices set forth in paragraph 6 
herein. 

8. The employment practices of St. Regis, Union Camp and 
Westvaco have been reviewed by officials of the Department of Defense 
in recent months and have been found to be racially discriminatory, 
but no agreement has been reached for the elimination of these 
practices. 

9. The employment practices of Continental Can, Georgia 
Kraft, Georgia-Pacific, Olinkraft, and St, Joe have never been 
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| 

| 

Subjected to a review by officials of the Department of Defense or 
the General Services Administration, although these companies have 


for many years been the recipients of federal procurement contracts. 
| 


IV. Violation of Law 
ton of Law 


10. The conduct of the defendants in awarding government 
Contracts to the companies and to prime contractors that award sub- 
contracts to the companies, and the failure to enforce against the 
Companies their contracted commitment to non-discrimination, 
involves the federal government in racially discrimi ! tory employment 
practices, and constitutes federal approval and support of these prac- 
tices, in violation of the rights of the plaintiffs and the class they 
represent under the due process clause of the Fifth Amendment to the 
United States Constitution, | 


V. Equity 


11, There is a real and actual controversy between the parties, 
Plaintiffs and the class they represent are now suffering and will 


continue to suffer irreparable injury by virtue of the failure of the 
defendants to require non-discriminatory employment practices by 

the companies as a condition of their receipt of government procurement 
contracts. Unless restrained, the defendants will continue to award 
government procurement contracts to the companies involved and to 
honor those now outstanding. Plaintiffs have no adequate remedy at 

law. The pursuit of any remedy other than this proceeding would be 
futile and would not offer substantial relief, | 


VI.__Prayer 
WHEREFORE, Plaintiffs pray as follows: 
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1, That this Court issue a declaratory judgment that the 


award of government contracts by the defendants, their agents and 
employees, to the companies, and to prime contractors that award 
subcontracts to the companies, and the failure to enforce against 

the companies their contractual commitment to non-discrimination, 
involves the federal government in racially discriminatory employment 
practices, and constitutes federal support and approval of these 
practices, in violation of the rights of the plaintiffs and the class they 
represent under the due process clause of the Fifth Amendment to 

the United States Constitution; 

2. That this Court issue a preliminary injunction prohibiting 
the defendants from awarding any further government contracts to the 
companies until this matter is heard and decided on the merits; 

3. That this Court issue a permanent injunction prohibiting 
the defendants from awarding any further government contracts to the 
companies and requiring the cancellation or termination of existing 
government contracts with these companies, until such time as all 
racially discriminatory employment practices have been eliminated; 

4, That this Court award plaintiffs such other and further 
relief as may be just and proper. 
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MOTION TO DISMISS OR IN THE 
ALTERNATIVE FOR SUMMARY JUDGMENT 


Come now defendants, by their undersigned attorneys, and 
respectfully move the Court pursuant to Rule 12(b)(1), Federal Rules 
of Civil Procedure, to dismiss this action or in the alternative 
pursuant to Rule 56(b), Federal Rules of Civil Procedure, for summary 
judgment on the grounds that: 


(1) The Court lacks jurisdiction over the subject matter of this 
action since it constitutes an unconsented suit against the United States; 

(2) The plaintiffs lack standing to maintain this action; 

(3) The plaintiffs have failed to exhaust available administra- 
tive and judicial remedies; and | 

(4) The plaintiffs have failed to join an indispensable party. 


In support of these motions, the Court is respectfully referred 
to the affidavits of Albert R. Jarett and John Wilks, attached hereto, 
and to the Memorandum of Points and Authorities filed herewith. 


Respectfully submitted, 


* * 


Attorneys, Department of Justice 


Attorneys for Defendants’ 


AFFIDAVIT 


Albert R. Jarrett, being duly sworn, deposes and says: 


1. I, Albert R. Jarrett, am Chief of the Field Operations 
Division, Office of Contract Compliance Defense Supply Agency, 
Department of Defense. The information contained in this affidavit 
is based on personal knowledge and on my examination of the files 
and records of my agency. 

2. Effective January 1, 1970, the Office of Federal Contract 
Compliance, Department of Labor, assigned the General Services 
Administration primary operating responsibility for obtaining com - 
pliance with Executive Order 11246 from the paper products industry. 
However, since the Department of Defense, through the Defense Supply 
Agency, was then in the process of negotiating to obtain acceptable 
affirmative action programs with respect to specific facilities operated 
by Union Camp Corporation, St. Regis Paper Company, West Virginia 
Pulp & Paper Company, and Allied Paper, Inc. , responsibility for 
these facilities was retained by the Department of Defense pending 
completion of such negotiations. 

3. With respect to Allied Paper, Inc., for which compliance 
cognizance was assigned to the Department of Defense in the early 
part of 1969, a compliance review was conducted in May 1969. Be- 
tween July 1969 and December 1969, Allied submitted an affirmative 
action plan for consideration and numerous negotiations were conducted 
to improve the proposed plan, In January 1970, representatives of 
the Department of Defense and the Department of Labor met with the 
Company to evaluate the Company's latest proposals. Recommenda- 
tions made at this meeting resulted in further refinements and an 
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effort is currently being made to have the Company correct certain 


deficiencies in order for the affirmative action plan to be acceptable. 

4, With respect to St. Regis Paper Company, the Department 
of Defense conducted a compliance review as a result of a complaint 
received in July 1968. The compliance review resulted in the sub- 
mission of a revised affirmative action plan by St. Regis in November 
1968, Due to deficiencies in the proposed plan, meetings were held 
between personnel of the Defense Department and the Company be- 
tween January and September 1969 to develop an acceptable plan. 
Negotiations were ultimately moved to Washington and were conducted 
between representatives of corporate headquarters and personnel 
from the Department of Defense and the Department of Labor. These 
negotiations, which have taken place since December 1969, have 
resulted in further refinements in the affirmative action plan submitted 
by the Company, which is now under consideration. : 

5. With respect to Union Camp Corporation, la compliance 
review was performed in March 1969 following the receipt of a com- 
plaint concerning the Company's equal employment opportunity 
practices. As a result of the compliance review, numerous meetings 
were held with Union Camp officials for the purpose of developing an 
acceptable affirmative action plan. These negotiations are continuing 
up to the present time. | 

6. With respect to West Virginia Pulp & Paper Company, 

a compliance review was conducted in March 1969 following the 

receipt of complaints concerning the Company's equal employment 

opportunity practices. Following the compliance review, negotiations 

have been conducted with the Company in order to obtain an acceptable 
| 
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affirmative action plan. These negotiations are continuing up to the 
present time, 


Subscribed and sworn to before me this 6th day of April 1970. 


Signed Albert Jarrett 


Audrey Anne Crump 
Notary Public 


My Commission expires on August 31, 1971 


AFFIDAVIT 


John Wilks, being duly sworn, deposes and says: 


1. I, John Wilks, am the Director of the Office of Federal 
Contract Compliance in the United States Department of Labor. 

The information contained in this affidavit is based on my personal know- 
ledge or on information obtained from the files and records of the 
Office of Federal Contract Compliance. 

2. The Federal department or agency with primary re- 
sponsibility for enforcing the equal employment opportunity require- 
ments of Executive Order 11246 is known as the Compliance Agency. 
General Services Administration is the Compliance Agency with 
respect to American Can Company, Kimberly Clark Corporation, 
Scott Paper Company, Container Corporation of America, and 
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Georgia-Pacific Corporation. The Office of Federal Contract Com- 
pliance in the Department of Labor has coordinating responsibilities 
with respect to the enforcement program under Executive Order 
11246 and also has authority to take over a matter being handled by 
a Federal department or agency. The Office of Federal Contract 
Compliance took over compliance responsibilities with respect to 
International Paper Company early in 1967, 

3. In enforcing the requirements under Executive Order 
11246, Federal departments and agencies conduct routine compliance 
reviews of the employment practices of the Government contractor 
or subcontractor. In addition, where a complaint of discrimination is 
filed by an individual against the company, the department or agency 
will conduct an investigation of the employment practices of the 
company to determine if there is merit in the complaint. Where a 
company is found to be engaging in conduct violative of E.O. 11246, 
efforts are made to bring the company into voluntary compliance; the 
efforts include attempts to obtain an affirmative action program from 
the company. The Office of Federal Contract Compliance and the 
General Services Administration have conducted such reviews and in- 
vestigation of the above-mentioned companies and have made efforts to 
obtain voluntary compliance from these companies. : 

4, General Services Administration conducted compliance 
reviews of the Naheola Mill of American Can Company in Butler, 
Alabama, on October 10, 1968, February 19, 1969, On the basis of 
these reviews, GSA determined that changes in the Company's employ- 
ment practices were necessary to bring it into compliance with the 
requirements of E.O, 11246. GSA entered into discussions with the 


Company to achieve voluntary compliance, and, as a result of these 
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efforts, 2 Memorandum of Understanding was signed by the Company 
and the union representing its employees in December 1968, modifying 
the applicable collective bargaining agreement to permit certain 
Negro employees of the Company to transfer from lines of progression 
which were formerly all Negro and to compete with whites for promo- 
tion and demotion on the basis of length of service in the plant. This 
agreement was designed to eliminate the effects of past racial dis- 
crimination in the plant and to prevent discrimination in the future. 
General Services Administration also conducted compliance reviews of 
the Bellamy, Alabama, plant of American Can Company on September 
18, 1968, January 31, 1969 and October 9, 1969. As a result of the 
demands of GSA and the Office of Federal Contract Compliance, the 
Company disposed of the segregated Company-owned houses. 

5. With respect to Kimberly Clark, General Services 
Administration and the Office of Federal Contract Compliance did a 
joint investigation at the Company's facility at Coosa Pines, Alabama, 
in the Spring of 1968. In September 1968, the Company prepared and 
submitted an affirmative action plan for the recruitment and training 


of Negroes and thereafter the Company and the union representing 


its employees at this plant agreed upon modifications of the seniority 
system at the plantito permit the transfer and upgrading of Negro em- 
ployees hired prior to 1963 to eliminate the effects of past discrimina- 
tion against them. |The Company also prepared affirmative action 
plans for its mills and plants in Aiken, South Carolina; Balfour, North 
Carolina; Fullerton, California; Memphis, Tennessee; Niagara Falls, 
New York; New Milford, Connecticut; Anderson, California; West 
Carroliton, Ohio; Elizabeth, New Jersey; Lee, Massachusetts; Mt. 
Holiy Springs, Pennsylvania and Spotswood, New Jersey. 

6. General Services Administration and the Office of Federal 
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Contract Compliance have conducted compliance reviews of Scott Paper 
Company and in the Spring and Summer of 1968 they engaged in joint 
efforts to eliminate segregated Company-owned housing and to eliminate 
the racial discrimination in the Mobile, Alabama plant. In September 
1968, the Office of Federal Contract Compliance and the Company 
concluded an agreement providing for the disposal of the segregated 
housing and for corrective action to eliminate employment discrimina- 
tion. As of June 2, 1969, the Company had implemented changes in 

its employment practices to enable Negroes to compete for promotion 
and demotion on the basis of length of service at the plant. The Office 
of Federal Contract Compliance is continuing to conduct investigations 
to assure that the provisions of these agreements are being carried out 
in all respects by the Company. 


7. With respect to Container Corporation of America, General 


Services Administration conducted compliance reviews of its plants in 
Fernandina, Florida and Brewton, Alabama in the Summer and Fall of 
1968. On the basis of these reviews, GSA has entered into discussions 
with the Company to bring it into compliance with E.O, 11246. In 
August 1969, GSA also conducted a complaint investigation of the 
Crossett, Arkansas plant of Georgia-Pacific Corporation. 

8. The Department of Defense which was the Compliance Agency 
for International Paper Company conducted compliance reviews of 
several paper mills of the Company's Southern Kraft Division in 1966 
and 1967. Subsequently, the Office of Federal Contract Compliance 
took over compliance responsibility for this Company and on the basis 
of the demands of the Office of Federal Contract Compliance, Inter- 
national Paper Company entered into a memorandum of understanding 
on June 1968 with the union representing its employees modifying 
the applicable collective bargaining agreement so as to change the 
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seniority provisions to eliminate the effects of past racial discrimina- 
tion and to prevent future racial discrimination in the future. In 
October 1969, the Office of Federal Contract Compliance and the 
Office of the Solicitor of Labor conducted a three-day investigation of 


complaints of discrimination filed against International Paper Company 


and the Office of Federal Contract Compliance is evaluating the infor - 
mation obtained through this investigation and other available data in 
order to determine the current compliance status of the Company. 

9. The OFCC is continuing to monitor and evaluate the above 
corrective action plans and programs to determine their sufficiency 
under E, O. 11246. 


Signed John Wilks 


Sworn to and subscribed before me this 


6th day of April , 1970, 


John R, Demerest, Jr. 


My Commission expires on November 14, 1971 
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JOINT MOTION TO DISMISS 


American Can Company and Scott Paper Company, which have 
intervened in this action, respectfully move the Court to dismiss the 
complaint herein on the ground that, as more particularly shown in the 
accompanying memorandum of points and authorities and affidavits of 
William H. Brewster and Raymond Ketcham, the Court lacks jurisdic- 
tion over the subject matter of this action. 


Respectfully submitted 


x 


Attorneys for Interveners 
American Can Company 


and Scott Paper Company 


AFFIDAVIT OF WILLIAM H. BREWSTER 


William H. Brewster, being first duly sworn, deposes and says: 

1, Iam the Director of Professional Personnel Services of 
American Can Company, based at the Company's home offices in New 
York City. Ihave general responsibility for and familiarity with equal 
employment matters within the Company. I make’ this affidavit upon 

personal knowledge at the request of counsel for use in a pending court 

proceeding. 

2. Ezekiel Harrison applied for employment at the Company's 
pulp and paper mill in Naheola, Alabama, in June, 1968. For a 
number of reasons, which do not include Mr. Harrison’ S race or color, 
he was not offered employment. 
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3. On October 15, 1968, the United States Equal Employment 
Opportunity Commission served upon the Company a copy of charge 
No. TBI-9-0029. The charging party was the same Ezekiel Harrison 
referred to above. He alleged that he applied for employment at 
the Company's Naheola mill, that he was not offered a job, and that the 
reason is his race or color. He also alleged that the Company dis- 
criminates against Negroes as a class because of their race or color. 

4, By letter dated December 17, 1968 addressed to Mr. Wesley 
N. Harris, Equal Employment Opportunity Commission, and signed by 
me, the Company denied Mr. Harrison's charge in detail. This 
denial followed investigation of the charge by representatives of the 
Equal Employment Opportunity Commission, Copies of the charge and 
denial are attached hereto as Exhibits A and B. This charge is now 
pending at the Commission. 

5. Additionally, representatives of the Office of Federal 
Contact Compliance (OFCC), U. S. Department of Labor, and the 
General Services Administration (GSA) have reviewed the Company's 
employment practices at its Naheola mill, In the Summer of 1968, 
OFCC advised the Company that detailed review of employment practices 
and final approval thereof would thereafter be the responsibility of 
GSA, All Subsequent communication with respect to this matter has 
been with GSA and not with OFCC. Insofar as we are aware, GSA 
has reviewed the Company's employment practices at the Naheola mill 
and is satisfied with them. 

6. Mr. Harrison has, to the Company's knowledge filed no 


complaint with GSA or OFCC about the Company's employment practices. 
Nor is the Company aware of any complaint filed at OFCC or GSA 
by any other applicant or employee at the Naheola mill. 


/s/ William H. Brewster 


COUNTY OF NEW YORK 


State of NEW YORK 


Subscribed and sworn to before me this 3rd | day of 
April _, 1970. : 


/s/ Maureen Magee 
Notary Public 


AFFIDAVIT OF RAYMOND KETCHAM 


Raymond Ketcham, being first duly sworn, deposes and says: 
| 


1. Iam Director of Corporate Employee Relations of Scott 
Paper Company. I am based at the Company's home offices at Philadelphia, 
Pennsylvania. I have general responsibility for and familiarity with 
equal employment matters in the Company. I make this affidavit upon 
personal knowledge at the request of Counsel for use in a pending pro- 
ceeding in court, | 

2. Edward C. English is an employee of Scott Paper Company 
at the Company's pulp and paper mill in Mobile, Alabama. 

3. On February 26, 1970, the United States Equal Employment 
Opportunity Commission served upon Scott Paper Company at Mobile, 
Alabama a copy of charge No. TB10-0352. The charging party was the 
same Edward C. English referred to above. The charge states that it 
was sworn to on February 25, 1970 and that it was originally filed on 
November 19, 1969. A copy of this charge is attached hereto as 
Exhibit A. | 
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4, By letter dated March 4, 1970 addressed to Mr. Ernest 
Pugh, Equal Employment Opportunity Commission, and signed on 
behalf of Scott Paper Company by E. L, Giffen, Manager of Industrial 
Relations at the Mobile mill, the Company denied Mr. English's charge 
as well as the charges filed at or about the same time by four other 
Company employees. This denial followed investigation of these 
charges by representatives of the Equal Employment Opportunity 
Commission. A copy of this denial is attached hereto as Exhibit B. 

5. Additionally, representatives of the Office of Federal 
Contract Compliance (OFCC), U. S. Department of Labor, and the 
General Services Administration (GSA) have reviewed the Company's 
employment practices at its Mobile mill. By letter dated September 
20, 1968, and signed by Ward McCreedy, Acting Director, OFCC 
advised the Company that its plans with respect to equal employment 
activities were approved by OFCC, Subject to successful implementa- 
tion, and that GSA would have responsibility for reviewing implementa- 
tion of these plans. A copy of Mr. McCreedy's letter is attached 
hereto as Exhibit C. All subsequent communication with respect to 
implementation of these plans was with representatives of GSA, 

Insofar as we are aware, GSA is satisfied with the Company's progress. 

6. Mr. English has, to the Company's knowledge, filed no 
complaint with GSA or OFCC about the Company's employment practices. 
Moreover, the Company is not aware of any complaint that has been 
filed at GSA or OFCC by any other employee or applicant for employ- 
ment at the Company's Mobile mill, 


/s/ Raymond Ketcham 


STATE OF PENNSYLVANIA ) 
) ss. 
COUNTY OF PHILADELPHIA) 


Subscribed and sworn to before me this 6th day of 
April , 1970. : 


/s/ Dorothy E. Novak 
Notary Public 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


AFFIDAVIT OF COUNSEL 


Jack Greenberg, being first duly sworn, deposes and says: 


1) 1am Director-Counsel of the NAACP Legal Defense and 
Educational Fund, Inc. (LDF) a non-profit corporation organized under 
the laws of the State of New York for the purpose of providing legal 
representation to indigent civil rights litigants. I am Co-counsel 
for the plaintiffs in Hadnott v. Laird, Civil Action 365-70, United 
States District Court for the District of Columbia. | 

2) LDF, through its staff of twenty-two lawyers, is pre- 
sently providing legal representation in over 400 civil rights cases 
pending in federal district courts throughout the county. 


3) Of these 400 civil rights cases, approximately 85 seek to 
| 
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increase employment opportunities of black workers. I consider these 
cases and the goals they seek to accomplish of the highest priority but 
have only been able to assign four staff attorneys to fair employment 
cases. 

4} LDF pays the costs and other expenses of employment 
litigation in which it provides representation. I know of no major private 
Title VII litigation that is not supported by LDF or some other civil 
rights law organization. An individual plaintiff could not possibly afford 
the out of pocket costs of such litigation, which typically run up to 
several thousand of dollars per case. 

5) LDF has received literally hundreds of complaints of racial 
discrimination in employment from employees or potential employees in 
the pulp and paper industry in the Southern States. These complaints 
generally concern official company policies rather than individual acts 
of discrimination. | The policies most commonly complained of are 
those enumerated in the amended complaint in Hadnott v. Laird. 

6) Among the companies whose practices have been repeatedly 
challenged in these complaints are those of the seventeen mills operated 


by the twelve companies listed in the complaint in Hadnott v. Laird. 
The paper industry is important to the economy of the South and is a 
major employer in that region. Obtaining fairness in the industries 


employment practices is crucial to achieving equal employment 
opportunities in the South. 

7) We have devoted a substantial portion of our litigation effort 
to the Southern paper industry having filed cases against the Moss Point 
plant of International Paper Company and Abermarle Paper Company. 
(Miller v. International Paper Co., 408 F. 2d 283 (5th Cir., 1969), 
reversing 290 F. Supp. 401 (S.D. Mass. 1967); Moody v. Abermarle 
Paper Co., 271 F. Supp. 27 (E.D. N.C. 1967). The product of these 
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efforts has demonstrated to me the futility of achieving a substantial 
impact through such individual plant litigation. : 

8) Proceedings in Miller v. International Pape Tr were initiated 
on December 28, 1966. It was not until December 1, 1969, after 
extensive discovery proceedings, and negotiations that agreement was 
finally reached settling the case. This settlement covered only one of 
International Paper's numerous plant locations. | 

9) Proceedings against Abermarle Paper Company were initiated 
on February 17, 1966. As of this day after extensive discovery pro- 
ceedings and negotiations, the parties have been unable to reach settle- 
ment and the case has been set for trial in the near future. 

10) Literally thousands of LDF man hours have been devoted 
to these two cases. Moreover our experience with Title VII cases in- 
dicates that such time expenditure is typical. Accordingly, it would 
be impossible for LDF to support individual actions against all 
seventeen of the pulp and paper mills involved in the Hadnott v. Laird 
litigation. It is for this reason that we are attempting an industry wide 
solution, with government officials assuming their constitutionally 


| 
imposed enforcement responsibilities, by bringing Hadnott v. Laird. 


Jack Greenberg 


Sworn and subscribed to before 
me this 20th day of April, 1970 
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AFFIDAVIT 


Gerald A, Smith, being first duly sworn, deposes and says: 


1. 1am an attorney admitted to practice in the State of Maryland. 
My office is at, 1500 American Building, Baltimore and South Streets, 
Baltimore, Maryland 21202. 

2. I am also a cooperating attorney for the NAACP Legal 
Defense and Educational Fund Inc. In that capatity, I represented 
Black steelworkers of the Bethlehem Steel Corporation's Sparrows 
Point, Maryland Steel Plant at the formal debarment hearing against 
that company held by the Office of Federal Contract Compliance in 1968 
and 1969. Robert Belton, of the Legal Defense Fund, also represented 
the Black steelworkers there. 

3. The Legal Defense Fund asked to be allowed to participate 
in the hearing on behalf of the Black steelworkers to the same extent as 
counsel for the company, the union and the Department of Labor. We 
sought the status of full party because our clients did not feel their 
interests would be adequately represented by the Department of Labor. 
We asked that we be allowed full powers of a party to examine, cross- 
examine, and produce witnesses. 

4, The Hearing Panel's ruling on our request gave the Legal 
Defense Fund the "right. . . to participate. . . to the extent that its 
interests, as developed in the hearing, may contribute materially to the 
proper disposition of the case." But it did not grant the Legal Defense 
Fund the rights of'a full party. As Father Hanley, the panel chairman, 
held: 

The panel views the case before it as 
primarily one of interest to the 


Government, to the Office of Federal 
Contract Compliance, and Bethlehem 


31 


Steel. No other parties can truly 
have a right to define issues. . . 


- . - (I)t is anticipated that the 
Legal Defense Fund might, at the 
conclusion of the hearing, file an 
amicus brief; that an opportunity 
be given to it to make comments by, 
petition to the Chairman... 
But the examination and cross- 
examination of witnesses at this time 
might more properly be limited to the 
parties directly in interest. . . 


(Transcript of Hearing, Sept. 23, 1968, pp. 10-11.) 


5. In April, 1969, the formal hearing was postponed so that 
the hearing panel could attempt conciliation with the company, the 
union and the Department of Labor. Informal negotiations were 
conducted over a period of more than a month. They resulted ina 
proposed agreement between the company, the union and the Department 
of Labor settling all the matters at issue in the hearing except that 
of seniority. The settlement covered the selection of first-line super- 
visors, and of administrative, executive, and upper -level super- 
visors; recruitment of white-collar employees; admission to 
apprenticeship and other training programs; and the use of testing. 

6. Neither Robert Belton nor I was permitted to be present 
at these negotiations. We were told that we were excluded because of 
the limitation on our status, and to create an atmosphere of free 
exchange between the full parties, to make settlement possible. 

Neither we nor our clients were satisfied with the settlement agreement 
which was produced. We felt that the relief it afforded fell far short 
of what was warranted, especially with regard to its provisions for the 
promotion of Blacks to first-line supervisors’ positions, and its 
failure generally to provide relief of long enough duration. 

/s/ Gerald A. Smith 


STATE OF MARYLAND 
CITY OF BALTIMORE 


Subscribed and sworn to before me this 17th day of June, 1970, 


NOTARY PUBLIC 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
————— EEUU MELA 


ORDER 


Defendants' motion to dismiss or for summary judgment and 
Intervenor-Defendants' motion to dismiss having come on to be heard 
and the Court having heard argument of counsel and having considered 
the memoranda in support of and in opposition to those motions and 
having filed an Opinion herein, it is this 27th day of August, 3.970, 

ORDERED that this action be and the same is hereby dismissed. 


/s/ Wm. B. Jones 
Judge 
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OPINION 
This action is brought by 115 plaintiffs on their own behalf and 
"on behalf of all black employees, applicants for employment, and 
prospective applicants for employment at the Southern facilities" of 
eleven companies which are major suppliers of paper products to the 
Department of Defense or the General Services Administration or 
both. L Injunctive and declaratory relief is sought against the two 
defendants, the Secretary of Defense and the Administrator of General 
Services Administration. Specifically plaintiffs request this Court (1) 
to enter a declaratory judgment that the award of government contracts 
by the defendants, their agents and employees, to the companies 
named in the complaint, and to the latters’ prime contractors, and the 
failure of defendants to enforce against the companies their contractual 
commitment to non-discrimination, involves the Federal Government in 
racially discriminatory practices, and constitutes Federal support and 
approval of those practices, in violation of the rights of plaintiffs and 
the class they represent under the due process clause of the Fifth 
Amendment to the United States Constitution; and (2) to enjoin the 
Secretary of Defense and Administrator of General Services Administra- 
tion from awarding any further contracts to the companies and to require 


rm ae Rais 


~ As filed the complaint named 116 plaintiffs and 12 companies. 
Thereafter, the complaint was amended by omitting reference to 
one company and dropping one named plaintiff who had alleged 
he had been denied employment by that company.; This resulted 
from a stipulation of settlement entered into by the plaintiffs 
and that company - Olinkraft, Inc. | 
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the defendants to cancel or terminate the existing government contracts 
with those companies until such time as all racially discriminatory 
employment practices have been eliminated. 

Defendants have moved to dismiss this action, or in the alternative, 
for a summary judgment. 

American Can Company and Scott Paper Company are two of the 
companies about whose employment practices plaintiffs complain. 
These companies have intervened as defendants. They have filed a 
joint motion to dismiss. 

Plaintiffs allege in their complaint that the companies named 
therein have failed to comply with their contracted commitment to 
non-discrimination by denying or limiting Negro employees promotions 


while granting promotional rights to white employees; by discouraging 


or preventing Negro employees from transferring to jobs formerly 
held by white employees only; by using written personnel tests, which 
have not been shown to be predictive of job performance, as a condition 
of hiring or promotion or transfer which tests disqualify Negro applicants 
and employees in substantially greater proportion than they disqualify 
white applicants and employees; and by failing to take affirmative steps 
in the recruitment of Negro applicants for employment at all levels 
that would eliminate the continued effects of prior overt racial dis- 
crimination and prior reservation of the more desirable jobs to white 
employees. 

The "contracted commitment to non-discrimination" by the 
companies is a provision in each of their contracts required to be a 
a part thereof by Executive Order 11246, as amended. 30 F. R. 12319, 
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32 F. R. 14303, 34 F. R. 12985. 2/ There it is provided, among other 
things, that government contracts shall set forth the following: 
| 


The contractor will not discriminate 
against any employee or applicant for employ- 
ment because of race, creed, color, or national 
origin. The contractor will take affirmative 
action to ensure that applicants are employed, 
and that employees are treated during employ- 
ment, without regard to their race, creed, 
color, or national origin. Such action shall 
include, but not be limited to the following: 
employment, upgrading, demotion, or transfer; 
recruitment or recruitment advertising; layoff 
or termination; rates of pay or other forms of 
compensation; and selection for training, in- 
cluding apprenticeship. The contractor agrees 
to post in conspicuous places, available to em- 
ployees and applicants for employment, notices 
to be provided by the contracting officer setting 
forth the provisions of this nondiscrimination 
clause. 


The plaintiffs do not, nor could they, complain that the Secretary 


of Defense and the Administrator of General Services Administration 
have entered into and are about to enter into contracts that discrimi- 
nate against them because of their color. The quoted provision is 
designed to bring about a contrary result. The gist of plaintiffs’ 
demand is that those officers be compelled to abrogate existing con- 
tracts with the companies named and be prohibited from entering into 
further contracts with those companies, even though such contracts 
do and would expressly prohibit discriminatory employment practices 


by the companies. 


Th 


_ ere have been a series of Presidential orders commencing in 
1941, designed to prevent discrimination because of race, color, 
etc., by government contractors. See ae v. Philadelphia 
Electric Co., 329 F. 2d 3, 5-7, (C.A. syste for a summary 
of the history of those orders. 
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The defendants Secretary and Administrator assert that this 
action, with the relief sought, is a suit against the United States which 
has not consented to be sued and for that reason it must be dismissed. 
The defendants point out that the contracts are not entered into in the 
names of those officers but rather are between the United States and 
the paper and pulp companies. No charge is made that in entering into 
the contracts in the name of the United States the defendants acted in 
excess of any statutory power. Rather the wrongs charged against the 
defendants are that they have failed to enforce against the companies 
their contractual commitments not to discriminate, which failure, 

So the plaintiffs assert, violates their Fifth Amendment rights. In 
short, what the plaintiffs ask of this Court is that is exercise judicial 


power over the administration of valid government contracts. 


Defendants assert that Larson v. Domestic and Foreign Corp. , 


337 U.S. 682 (1949) controls this action and calls for its dismissal. 
In Larson the plaintiff complained that the War Assets Administrator 
sold coal to it but the Administrator refused delivery and instead 
entered into another contract to sell the coal to other parties. Plaintiff 
sought to enjoin the Administrator from Selling or delivering the coal to 
anyone other than it. Plaintiff also requested a declaratory judgment 
as to its rights under its contract for the coal. The doctrine of sovereign 
immunity barred the action was the ruling of the Supreme Court. It 
pointed out that the relief sought was in fact against the United States 
and not against the officer acting in his individual capacity and since 
the sovereign had not consented to be sued the court had no jurisdiction, 
In so ruling the Supreme Court stated (337 U.S. at 688, 689): 

The question becomes difficult and the area 

of controversy is entered when the suit is 


not one for damages but for specific relief: 
i. e., the recovery of specific property or 
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monies, ejectment from land, or injunction 
either directing or restraining the defendant 
officer's actions. In each such case the | 
question is directly posed as to whether, by 
obtaining relief against the officer, relief 

will not, in effect, be obtained against the 
sovereign. For the sovereign can act only 
through agents and, when an agent's actions’ 
are restrained, the soverign itself may, | 
through him, be restrained. * * * the com- 
pulsion, which the court is asked to impose, 
may be compulsion against the sovereign, al- 
though nominally directed against the individual 
officer, If it is, then the suit is barred, not 
because it is a suit against an officer of the 
Government, but because it is, in substance, 

a suit against the Government over which the 
court, in the absence of consent, has no juris- 
diction. | 


| 

The relief sought in this case was not 
the payment of damages by the individual defend- 
ant. To the contrary, it was asked that the 
court order the War Assets Administrator, his 
agents, assistants, deputies and employees and 
all persons acting under their direction, not to 
sell the coal involved and not to deliver it to 
anyone other than the respondent. The district 
court held that this was relief against the - 
soverign and therefore dismissed the suit. 
We agree. 


See also Malone v, Bowdoin, 369 U.S. 643 (1962), Dugan v. 
Rank, 372 U.S. 609 (1963). | 
Plaintiffs in response to defendants’ motion cite several cases 


which they contend demonstrate that the sovereign immunity doctrine 
is not applicable here. Land v. Dollar, 330 U.S. 731 ce! 947), 
Philadelphia Co. v. Stimson, 223 U.S. 605 (1912), United States v. 
Lee, 106 U.S. 196 (1882), Superior Oil Co. v. Udall, 133 U.S. App. 
D.C. 198, 409 F, 2d 1115 (1969), Scanwell Laboratories v. Thomas, 


a | Se 
(February 13, 1970, Appeals No, 22,863). An examination of those 


cases shows them to be inapposite, 3/ There the officials were acting 
or allegedly acting in excess of lawful authority or without authority. 
But such is not the case here. The Secretary of Defense and the 


U.S. App. D.C. , F. 2d 


Plaintiffs do not Complain of what defendants have done but rather 
of what they have not done, that is their failure to abrogate existing 
0 refuse to enter into further government 
contracts with the pulp and paper Companies, But for this Court to 


The Supreme Court cases cited by plaintiffs were all prior to 
Larson v, Domestic and Foreign Corp, and thus pertinent here 
is the statement in Malone vy. Bowdoin, 369 U.S. at 646: 


While it is poss 
of these cases 


completely 
this field prior 
task, 


The Court's 1949 Larson decision makes it un- 
necessary, however, to under 
For in ‘Lars 


any prior 

efully 
considered choi eemingly con- 
flicting precedents, 
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compel such action by defendants would "be compulsion against the 
sovereign although nominally directed against the individual officer[s]. " 
Thus this action is, "in substance, a suit against the | Government over 
which the Court, in the absence of consent, has no jurisdiction. o 
Larson v. Domestic and Foreign Corp., 337 U.S. at 688, 

No showing has been made that the United States has consented 
to this suit. This Court knows of no such consent. Plaintiffs have 
cited a July 16, 1969, Memorandum of the Solicitor of the Department 
of Labor which, among other things, states "[T]he failure of the 
Federal Government to require a Government contractor to remedy 
the present effects of past discriminatory practices would render 
the Government vulnerable to a suit that it had breached its Fifth 
Amendment obligations. "" But the Solicitor is not authorized to waive 
sovereign immunity and his statement is nothing more than one lawyer's 
views "without legal significance, " Minnesota v. United States, 305 
U.S. 382, 388-389, 

Plaintiffs assert that two cases cited by the eee of the 
Department of Labor "are particularly on point." They are Ethridge v. 
Rhodes, 268 F. Supp. 83 (S.D. Ohio, E.D. 1967) and Todd v. Joint 
Apprenticeships Com. of Steel Wkrs. of Chicago, 223 F. Supp. 12 
(N.D. Dl., E.D. 1963), vacated as moot, 332 F. 2d 243 (7 Cir. 1963), 
cert, denied, 380 U.S. 914 (1965). But neither case aires up to 
plaintiffs’ claim. 


In Ethridge v. Rhodes the defendants are three officers of the 
State of Ohio not of the Federal Government. Thus, the soverignty of 
the United States was not involved. As for the Todd case while the 
court refused to dismiss the regional officials of the General Services 
Administration and Department of Labor it did not grant the relief 
requested against them and in fact it stated that it did not intend "to 
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U.S. App. D.C. ’ F, 2d 
(February 13, 1970, Appeals No. 22,863). An examination of those 
cases shows them to be inapposite. 3 There the officials were acting 
or allegedly acting in excess of lawful authority or without authority. 
But such is not the case here. The Secretary of Defense and the 
Administrator of General Services Administration did not contract 
with the pulp and paper companies either without authority or beyond the 
scope of their statutory authority. Nor did they act in disregard of 
Executive Order 11246. They incorporated in those contracts the very 
non-discriminatory clause the Presidential order directed them to make 
an express part of the contracts. 

Plaintiffs do not complain of what defendants have done but rather 
of what they have not done, that is their failure to abrogate existing 
government contracts and to refuse to enter into further government 
contracts with the pulp and paper companies. But for this Court to 


37 * hen - 

= The Supreme Court cases cited by plaintiffs were all prior to 
Larson v. Domestic and Foreign Corp. and thus pertinent here 
is the statement in Malone v. Bowdoin, 369 U.S. at 646: 


While it is possible to differentiate many 

of these cases upon their individualized 

facts, it is fair to say that to reconcile 
completely all the decisions of the Court in 
this field prior to 1949 would be a Procrustean 
task, 


The Court's 1949 Larson decision makes it un- 
necessary, however, to undertake that task here. 
For in Larson the Court, aware that it was called 
upon to "resolve the conflict in doctrine" (337 
U.S., at 701), thoroughly reviewed the many prior 
decisions, and made an informed and carefully 
considered choice between the seemingly con- 
flicting precedents. 


39 


compel such action by defendants would "be compulsion against the 
sovereign although nominally directed against the individual officer[s]." 
Thus this action is, "in substance, a suit against the Government over 


which the Court, in the absence of consent, has no jurisdiction. cs 
Larson v. Domestic and Foreign Corp., 337 U.S. at 688. 

No showing has been made that the United States has consented 
to this suit, This Court knows of no such consent, Plaintiffs have 
cited a July 16, 1969, Memorandum of the Solicitor of the Department 
of Labor which, among other things, states [T]he failure of the 
Federal Government to require a Government contractor to remedy 
the present effects of past discriminatory practices would render 
the Government vulnerable to a suit that it had breached its Fifth 
Amendment obligations. "’ But the Solicitor is not authorized to waive 
sovereign immunity and his statement is nothing more than one lawyer's 
views "without legal significance. "" Minnesota v. United States, 305 
U.S. 382, 388-389, 

Plaintiffs assert that two cases cited by the Solicotor of the 
Department of Labor "are particularly on point, "’ They are Ethridge v. 
Rhodes, 268 F. Supp. 83 (S.D. Ohio, E.D. 1967) and Todd v. Joint 
Apprenticeships Com. of Steel Wkrs. of Chicago, 223 F. Supp. 12 
(N.D. Dl., E.D. 1963), vacated as moot, 332 F. 2d 243 (7 Cir. 1963), 
cert, denied, 380 U.S. 914 (1965). But neither case lives up to 
plaintiffs’ claim. 

In Ethridge v. Rhodes the defendants are three officers of the 
State of Ohio not of the Federal Government. Thus, the soverignty of 
the United States was not involved. As for the Todd case while the 
court refused to dismiss the regional officials of the General Services 
Administration and Department of Labor it did not grant the relief 
requested against them and in fact it stated that it did not intend "to 
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enjoin the United States of America." Insofar as the Todd case re- 
jected the sovereign immunity defense I find it unpersuasive. 

The relief sought by the plaintiffs here would require action 
by these defendants which would affect the public administration of 
government agencies. Such relief would be against the United States 
as to which the United States has not consented to be sued. Sovereign 
immunity precludes this Court from granting such relief. Congress of 
Racial Equal. v. Commissioner, Social Security Admin. , 270 F. 

Supp. 537, 541 (D. Md. 1967). 

But even if the sovereign immunity doctrine did not dispose of 
this action, it would be dismissed because of plaintiffs’ failure to 
pursue the administrative remedies afforded them. Both the executive 
and legislative departments of the Federal Government have taken 
action over the years to eliminate discrimination in employment be- 
cause of race, creed, color or national origin. Both of those branches 
of government have provided procedures for affected parties to 
obtain relief from such discrimination. 

Since 1941 five Presidents of the United States have issued 
Executive Orders directed at eliminating discrimination in employment 


by Government contractors. 4/ The current and superseding order is 
Executive Order 11246 of September 24, 1965, as amended. 30F. R. 
12319, 32 F. R. 14303, 34 F. R. 12986. 


Executive Order 11246 sets forth the specific non-discriminatory 
provisions to be included in every government contract. Under those 
provisions the contractor is bound not to discriminate against any 
employee or applicant for employment because of race, color, creed 


q7 : ; : 

= Farmer v. Philadelphia Electric Company, 329 F. 2d 3, 5-7 
(3 Cir. 1964) summarizes the provisions of those orders to and 
including Executive Order 10925 (March 6, 1961). 
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or national origin. The contractor is required to take affirmative 
action to ensure that applicants are employed, and employees are 
treated during employment, without discrimination. Such affirmative 
action includes employment, upgrading, demotion or transfer; recruit- 
ment or recruitment advertising; layoff or termination; rates of pay 
or other forms of compensation; and selection for training, including 
apprenticeship. The contractor must include in every subcontract or 
purchase order the same non-discriminatory provisions as are set 
forth in its prime contract with the Government. For breach of any of 
the non-discriminatory provision of its contract, a contractor may, 
among other things, have its contract cancelled, terminated or suspended 
in whole or in part as well as be declared ineligible for further govern- 
ment contracts. | 
While each contracting agency of the Government is primarily 
responsible for obtaining compliance with the rules, regulations and 
orders respecting its contracts, Executive Order 11246 makes the 
Secretary of Labor responsible for the administration of the Order 
pertaining to government contracts and authorizes him to adopt the 
necessary rules and regulations and issue the necessary orders. 
Among the sanctions and penalties provided by Executive Order 
11246 are those that authorize the Secretary of Labor or the Govern- 
ment contracting agency to recommend to the Department of Justice 
that there be instituted appropriate civil and criminal proceedings, in- 
cluding actions under Title VII of the Civil Rights Act of 1964. 
Pursuant to the authority vested in him by Executive Order 
11246, the Secretary of Labor adopted and promulgated detailed 
regulations to achieve the aims of equal employment opportunities for 
employees of and applicants for employment with Government con- 


tractors. With certain exceptions the Secretary of Labor delegated 
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authority and assigned responsibility to the Director, Office of Federal 
Contract Compliance, Department of Labor. The regulations, currently 
effective, are set forth at length at 41 Code of Federal Regulations, 
Chapter 60. 

Pertinent to plaintiffs’ claims asserted here are those provisions 
of the regulations that establish a procedure for complaining of dis- 
criminatory practices by a Government contractor. Any employee of 
or applicant for employment with any such contractor may file in writing 
a complaint of alleged discrimination in violation of the equal opportunity 
clause. The complaint is to be filed either by the employee or 
applicant or by an authorized representative within 180 days of the 
alleged discrimination unless the time is extended by the contracting 
agency or Director upon good cause shown. The complaint is to be 
filed with the agency or the Director and is to include, among other 
things, the names of the complainant and contractor and a description 
of the alleged discriminatory acts. If the information in the complaint 
is not complete, the agency or Director is required to promptly seek 
the needed information. 41 C.F.R. §§ 60-1. 21 - 60-1. 23. 


Upon the filing of a complaint the regulations require a prompt 


investigation and the development of a complete case record of the 
charges made by the employee or applicant for employment. This 

is done by the contracting agency or a compliance agency designated 

by the Director. Ifthe investigation discloses no violation of the equal 
opportunity clause of the contract, the investigating agency reports such 
findings to the Director who may review those findings and thereafter 
request further investigation or he may undertake any investigation as 
he may deem appropriate. If the complaint investigation indicates a 
violation of the equal opportunity clause, the matter is to be resolved 
by informal means wherever possible. If the indicated violation 
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cannot be resolved by informal means, the contractor is afforded an 
opportunity for a hearing. Where the hearing results in a final de- 
cision that the equal opportunity clause was violated, ithe Director, or 
the contracting agency with the approval of the Director, may cause 
the contract to be cancelled, terminated or suspended, debar a con- 
tractor from further contracts or subcontracts, or may impose such 
other sanctions as are authorized by Executive Order 11246. 41 C.F.R. 
§§ 60-1. 24, 60-1. 26, 60-1, 27. | 

Thus, the ultimate relief plaintiffs seek by this action, contract 
cancellation and debarment, is available to them in proper cases under 
the provisions of Executive Order 11246 and the Secretary’ s implement- 
ing regulations. 

Nowhere do plaintiffs assert that anyone of them has availed 
himself of the procedure provided in the implementation of Executive 


Order 11246, 2/ Rather the plaintiffs assert that for several reasons 
the doctrine of exhaustion of administrative remedies is not applicable. 


= Attached to defendants’ motion are two affidavits. One is by 


John Wilks, Director of the Office of Federal Contract Com- 
pliance and the other is the affidavit of Albert R. Jarrett. 

In each affidavit the statement is made that complaints have 

been filed but in neither affidavit is it stated that any plaintiff 

filed a complaint. Defendants’ statement pursuant to Local Rule 

9 {H) states that some of the plaintiffs have filed complaints or 
otherwise instituted proceedings with the Office of Federal 
Contract Compliance, Department of Labor, pursuant to 41 C. F.R. 
60-1. 21-60-1. 24 and in some instances such proceedings have 

not been concluded or terminated. The statement does not identify 
the particular plaintiffs nor when the complaints were filed or 
other proceedings instituted. Affidavits filed by the intervenor- 
defendants state that they are not aware of any complaints filed 

by any employee or applicant for employment of either American 
Can Company or Scott Paper Company. 
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1, Plaintiffs contend that the Supreme Court in recent decisions 
has established that the exhaustion doctrine is inapplicable when redress 
is sought in Federal courts for violations of constitutional rights by 
government officials. But, as the intervenor -defendants point out, the 
cases plaintiffs rely on involve state or other nonfederal officials and 
were brought against such officials under the Civil Rights Act. In 
McNeese v. Board of Education, 373 U.S. 668, 672 (1963), the Court 
held that relief under the Civil Rights Act may not be defeated because 
relief was not first sought under state law which provided a remedy since 
the federal remedy is supplementary to the state remedy. The latter 
remedy the Supreme Court has said in Monroe v. Pape, 365 U.S. 167, 
183 (1961), "need not be first sought and refused before the federal one 
is invoked," And in Damico v. California, 389 U.S. 416 (1 967), the 
Court made clear that the state remedy included administrative remedies. 

But the instant action is not one brought under the Civil Rights 
Act against state officials. Defendants here are Federal officers. The 
administrative remedies under consideration here are Federal remedies 
which if invoked in a proper case would give the plaintiffs, or such of 
them as could show they were aggrieved, the relief they seek in this 
action. Those remedies were designed for that very purpose. 

2. Plaintiffs contend that individual complainants are not 


entitled to trigger and participate in administrative proceedings under 
Executive Order 11246. While the Order itself is silent as to the 
procedure for making a complaint by an individual employee or applicant 
for employment, the regulations, as has been noted, are not. Provision 


has been made for an individual to file a complaint and if his charge 
demonstrates a violation of the equal Opportunity clause which cannot 

be resolved informally, he may participate in the Administrative hearing 
upon a showing that he has an interest in the proceedings and may con- 
tribute materially to the proper disposition thereof. 41 C.F.R. § 60-1. 26(b). 
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Rosado v. Wyman, 397 U.S. 397 (1970), cited by plaintiffs, is 
inapposite. There the Department of Health, Education and Welfare 
had "no procedures whereby welfare recipients may trigger and 
participate in the Department's review of State welfare programs," 
(397 U.S. at 406.) Such is not the case here. : 

3. Plaintiffs assert that administrative processes have been 
exhausted as to four of the companies which employ some of the 
plaintiffs and that an administrative decision on the same issues with 
respect to the other eight employing companies would be idle. 

As is made known by the Wilks and Jarrett affidavits attached to 
defendants’ motion to dismiss, compliance investigations have 
been made and negotiations and agreements have been entered into 
with four paper and pulp companies. Those companies are International 
Paper Company, American Can Company, Kimberly Clark Corporation 
and Scott Paper Company. & But plaintiffs assert that the compliance 
agreements entered into by International Paper Company, American 
Can Company and Scott Paper Company have not eliminated the dis- 
criminatory practices about which they complain. Assuming that such 


practices continue notwithstanding the agreements to eliminate them, 


& While plaintiffs’ memorandum in opposition names Container 
Corporation as having been found by the Government in compliance 
with Executive Order 11246, it appears from the Wilks’ affidavit 
that General Services Administration has been engaging in dis- 
cussions to bring that company into compliance. While Kimberly 
Clark Corporation does not seem to be a company about which 
plaintiffs complain, the Wilks’ affidavit shows that it has entered 
into a compliance agreement with the Government. 
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the administrative procedures provided by Executive Order 11246 and 
the Secretary's regulations provide means for the adversely affected 
plaintiff or plaintiffs to bring such violations to the attention of the 
Government. If the charges after hearing are substantiated the Govern- 
ment agencies involved have the means of remedying the conditions, 
even to the extent of cancelling the contracts and declaring the offending 
companies ineligible for further Government contracts. 

As to the remaining eight paper and pulp companies, about which 
plaintiffs state it would be futile to proceed administratively, it is to be 
noted that the affidavits of Wilks and Jarrett state that compliance in- 
vestigations and discussions are presently being conducted with respect 
to five of those companies. They are Container Corporation, Allied 
Paper, Inc., St. Regis Paper Company, Union Camp Corporation and 
West Virginia Pulp and Paper Company. Whether the results of the 
current investigations will be to plaintiffs’ satisfaction remains to be 
seen, But if any affected plaintiff should not be satisfied he can utilize 
the available administrative procedure. 

So far as appears from the Wilks and Jarrett affidavits compliance 
investigations have not been and are not now being made of the remaining 
companies about which plaintiffs complain. As to those companies 
complaints may be filed by the affected employees in the manner pro- 
vided by the Secretary's regulations. 

4, Finally plaintiffs argue that administrative inaction and delay 
in enforcement of the requirements of Executive Order 11246 relieves 
them of the necessity of exhausting the administrative remedies available 
to them. The essence of plaintiffs’ assertion is that the Government 
agencies have not acted with the swiftness plaintiffs desire. It ill be- 
comes these plaintiffs to be critical of the Government in not acting 


to eliminate the violations which they claim have directly and adversely 
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affected them when they have done nothing to bring such charges to the 
attention of the agencies. Their complaints, filed as provided by the 


Secretary's regulations, would focus on the particular violations which 
would be charged. Until at least some effort is made by the plaintiffs 
to invoke their available administrative remedies, it can hardly be said 
that they are exhausted instead of the remedies. 

And Executive Order 11246 is not the only remedy available to 
plaintiffs. The Congress in 1964 enacted a Civil Rights Act, 42 U.S.C. 
§ 2000e et seq. Title VII of that Act has for its purpose the protection 
of equal employment opportunities. It declares that it shall be an unlaw- 
ful employment practice for an employer "to fail or refuse to hire or 
to discharge * * * or otherwise to discriminate against any individual 
with respect to his compensation, terms, conditions, or privileges of 
employment, * * * or to limit, segregate, or classify his employees in 
any way which would deprive or tend to deprive any individual of employ- 
ment opportunities or otherwise adversely affect his status as an 
employee, because of such individual's race, color, religion, sex or 
national origin. "" 42 U.S.C. § 2000e-2(a). 

By Title VII an Equal Employment Opportunity Commission was 
created. 42 U.S.C. § 2000e-4. With that Commission an aggrieved 
employee or applicant for employment may file a complaint, with the 
assistance of the Commission if necessary. Where the complaint charges 
that an employer has engaged in an unlawful employment practice, the 
employer will be furnished with a copy of the complaint and the Com- 
mission will investigate such charges. If as a result of such investiga- 
tion it is concluded that there is reasonable cause to believe that the 
charge is true, the Commission is to endeavor to eliminate the unlawful 
employment practice by informal methods of conference, conciliation 
and persuasion. If within the thirty days prescribed by the Act (which 
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may be extended by the Commission to not more than sixty days) vV/ 


the Commission is unable to obtain voluntary compliance, it is to so notify 
the aggrieved employee or applicant for employment. Within thirty days 
thereafter an action may be instituted by such aggrieved person against 
the employer in a United States District Court. If the court finds that 

the employer has intentionally engaged in or is intentionally engaging 

in the unlawful employment practice charged in the complaint, it may 
enjoin the defendant from engaging in such unlawful employment practice, 
and order such affirmative action as may be appropriate, which may 
include reinstatement or hiring of employees, with or without back pay. 

42 U.S.C. § 2000e-5, 

Pursuant to the authority conferred by the Act, the Commission 
has issued detailed procedural regulations to carry out the provisions 
of Title VE. 29C.F.R. Ch. XIV, Part 1601. 

Two of the named plaintiffs have heretofore filed complaints with 
the Commission. They are Ezekiel Harrison and Edward C. English. 
Those complaints are still pending and have been for more than sixty 
days. 8, Both Harrison and English at any time may demand and obtain 
notices from the Commission of the latter's inability to obtain voluntary 
compliance. 29C.F.R. § 1601.25a. Armed with such notices Harrison 
and English may institute civil actions against their respective em- 
ployers, 


The Commission has extended the period to sixty days. 29 
C.F.R. § 1601. 25a(a). 


Harrison's complaint was filed in 1968 while English's complaint 
was filed in February 1970. The latter was originally filed in 
November 1969, but was not sworn to, as required by the regula- 
tions, until February 25, 1970. 
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Any of the named plaintiffs, or any other employee or applicant for 
employment of the paper and pulp companies, is provided with a pro- 
cedure under Title VII of the Civil Rights Act of 1964 to file charges of 
unlawful employment practices with the Commission and with the courts 
where voluntary compliance cannot be obtained by the Commission. And 
Title VII actions may be class actions under Rule 23, Fed. R. Civ. P 
without all of the plaintiffs being required to first file complaints with 
the Commission. Oatis v. Crown Zellerbach Corporation, 398 F. 2d 
496, 499 (5 Cir. 1968), Miller v. International Paper Company, 408 F. 
2d 283, 284-285 (5 Cir. 1969). Thus Harrison and English can file class 
actions and, if the charges they make can be supported, obtain full re- 
lief from the claimed unlawful employment practices. 9 If the other 
named plaintiffs pursued the remedies provided by the Civil Rights 
Act and implementing regulations, they also could file class actions 
and, therefore, all of the complained of paper and pulp companies could 


“9 


be sued directly in class actions. 10 Where the charges were proven 
in such actions complete relief could be granted the class plaintiffs. 

| 
& Harrison charges in this action that American Can Company re- 
fused him employment because of his color. His class action 
would be against that company. English is an employee of Scott 
Paper Company. His class action would be against that company 
for its alleged illegal employment conduct. 


These other plaintiffs would have to file timely charges with the 
Equal Employment Opportunity Commission. If after investigation 
the Commission determined that there was reasonable cause to 
believe that the employment practices charged were unlawful it would 
endeavor to eliminate such practices by informal methods of con- 
ference, conciliation and persuasion. If the Commission failed 

to obtain voluntary compliance it would notify the charging 

plaintiffs of that fact and they could thirty days thereafter institute 
their actions. And, if after sixty days from the filing of their 
charges the plaintiffs had received no notices from the Commission, 
they could demand such notices which would be promptly furnished 
them and thirty days thereafter they could bring suit. 29C. F.R. 

§§ 1601.6, 1601.19m 1601. 25, 1601. 25a, 42 U.S.C. § 2000e-5(e). 
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But plaintiffs are not content to utilize the readily available Title 
Vii remedy. Rather they complain that it would place an intolerable 
burden on them and their present counsel to conduct separate actions 
against the complained of eleven paper and pulp companies and their 
sixteen plants, 

With respect to the matter of counsel it is to be noted that Title 
Vil of the Civil Rights Act of 1964 provides that District Courts may 
appoint counsel for plaintiffs and may authorize the commencement of 
actions without the payment of fees, costs, or security. 42U.S.C. § 
2000e-5(e). And in actions in which plaintiffs prevail, the court or 
courts, in its or their discretion, may allow them attorneys' fees as 
2 part of the costs, with the Commission and the United States being 
liable for costs the same as a private person. 42 U.S.C. § 2000-5(k). 
Thus, if plaintiffs’ present counsel found it impossible to conduct the 
several actions against the paper and pulp companies other counsel 
could be appointed and their fees paid as costs providing the plaintiffs 
prevailed, 

As to the burden the plaintiffs claim would be placed on them 
by the dismissal of this action, it is to be noted again that not one has 
asserted he filed a complaint under the procedure established to 
accomplish the purposes of Executive Order 11246 and only two have filed 
complaints with the Equal Employment Opportunity Commission under 
Title VIZ of the Civil Rights Act of 1964. Their inaction in this respect 
does not result from any oversight. They have made very clear in their 
memorandum in opposition to the motions to dismiss, as has their 
counsel in oral argument, that they have no interest in pursuing the 


remedies provided them by the executive and legislative branches of the 


Government. Rather it is their expressed desire that this Court so 
construe the due process clause of the Fifth Amendment as requiring 
the Secretary of Defense and the Administrator of General Services 


51 


Administration to cancel existing contracts with the paper and pulp 
companies and to refrain from awarding those companies further contracts. 
That this Court will not do, 

As has been said "there is great emphasis in Title VII on private 
settlement and the elimination of unfair practices without litigation. " 
Oatis v. Crown Zellerbach Corporation, 398 F. 2d 496, 498 (5 Cir. 1968). 
It was for that reason the Commission was created and its conciliatory 
functions defined. Only when voluntary compliance cannot be obtained, 
or a reasonable period of time has elapsed for obtaining such compliance, 
may the aggrieved person bring suit. Such was the clear intent of 
Congress in enacting Title VII. Not to dismiss this action would require 
this Court to disregard that intent. Even to avoid a multiplicity of suits 
by plaintiffs furnished no justification for this Court to entertain this 
action. Particularly is this true when to do so would require it to in- 
volve itself with a dubious Constitutional issue. Traditionally courts 
avoid Constitutional issues, especially when other adequate remedies 
as here are available. Aircraft and Diesel Corp. v. Hirsch, 331 U.S. 

752 (1947). | 


For the reasons stated herein defendants’ and intervenor -defendants' 


motions to dismiss are granted, 


/s/ Wm. B. Jones 
JUDGE 


August 27, 1970 
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_REFERENCES_T0 RULINGS 


Order and Opinion of the District Court for the 


on" 


District of Columbia (Jones, J.; August 27, 1970), dis- 


missing Civil Action No. 565-70. (65 CCH Employment 


Practices ¢ 9528.) 


I, STATEMENT OF THE ISSUES 


This is an action by black employees and appli- 
cants for employment at pulp and paper plants throughout 
the South. The plaintiffs seek to enjoin the defendants, 
the Secretary of Defense and the Administrator of the 
General Services Administration, from awarding federal 
government contracts to their employers or prospective 
employers because these companies discriminate against the 
plaintiffs and the class they represent on grounds of race. 
Plaintiffs contend that the award of contracts in these 
circumstances violates the plaintiffs' rights under the 
Fifth Amendment to the United States Constitution. The 
action was dismissed in the court below. The| issues pre- 


sented are as follows: 


l. Whether this action, which alleges a viola-— 
tion of plaintiffs' constitutional rights, is) barred by 


the doctrine of sovereign immunity; 


2. Whether the plaintiffs are barred from bring- 


ing this action because of their alleged failure to exhaust 
administrative remedies available under Executive Order 11246, 
which prohibits discrimination in employment by government 


| 
contractors; 


3. Whether plaintiffs are barred from bring- 
ing this action because of judicial remedies available 


* 
under Title VII of the Civil Rights Act of 1964. 


* 
This case has never previously been before this Court, 
under either this or another title. ; 


II. STATEMENT OF THE CASE 


This suit constitutes an effort, on jan industry- 


wide scale, to invoke the due process guarantee of the 
Fifth Amendment to the United States Constitution to pre- 
vent officers of the federal government from sroetins 
millions of dollars of contracts annually to paper companies 
who discriminate in employment on grounds of race, 
Plaintiffs (appellants here) are 115 black 
employees and unsuccessful applicants for employment at 
sixteen southern mills operated by eleven pulp’ and paper 
manufacturers. The defendants are the Secretary of Defense 
and the Administrator of the General Services Administration. 
Two of the eleven manufacturers, American Can Company and 
the Scott Paper Company, have intervened as defendants. 
Plaintiffs contend that governmental involvement in acted 


discrimination against them through the award of substantial 


SS 
“the suit originally included one additional plaintiff, 

who was denied employment by a twelfth pulp and paper 
company, Olinkraft, Inc., in West Monroe, La. | But this 
plaintiff, as well as the reference in the complaint to 
Olinkraft, Inc., was dropped with the approval of the 
lower court, after plaintiffs and Olinkraft, Ine., entered 
into and filed a stipulation of settlement, by! which Olin-— 
kraft agreed to eliminate its discriminatory practices, 


government procurement contracts to the named employers 
violates their, rights, and the rights of the class they 
represent, secured by the due process clause of the Fifth 
Amendment to the United States Constitution. They seek 
a declaratory judgment to this effect, and an injunction 
prohibiting the further award of government contracts to 
these companies until the discriminatory employment prac— 
tices have been abandoned. The suit was dismissed by the 
court below, on motion of the defendants and the defendant-— 
intervenors,. 

The pulp and paper industry in the South has a 


long history of job segregation and discrimination against 


black workers, Neither the enactment of Title VII of the 


Civil Rights Act of 1964, nor a long series of Executive 
Orders dealing with racial discrimination in employment 
by government contractors, has been effective to eliminate 
that discrimination. This suit is filed by the plaintiffs 


as a last resort. 


ee 
“See generally Local 189 v. United States, 416 F.2d 980 
(5th Cir. 1969), cert. den., 597 U.S. 919 (1970); Northrop, 
Negroes in the Paper Industry (Univ. of Pa. 1969}; Cooper 
and Sobol, “Seniority and testing under Fair Employment 
Laws: A General Approach to Objective Criteria for Hiring 
and Promotion," §2 Harv. L. Rev. 1598, 1615-1623 (1969). 


Sa 


The most recent chapter in a long history of 
the federal government's failure to take action on its 
fair employment responsibilities was begun in 1968. At 
that time, the Office of Federal Contract Compliance, the 
agency primarily responsible for enforcement of the Execu- 
tive Order, issued orders spelling out clear and unmistak— 
able standards for eliminating discriminatory hiring and 
promotion systems. These 1968 standards were set out in 
two brief documents, a memorandum prepared by the then 
director of the OFCC and an order published in the Federal 
Register. These documents plainly stated that minimum 
standards regarding seniority were "not negotiable"™ and 


that basic procedures regarding tests and other hiring 


** 
standards were "directed and required." If these 


“Memorandum of Ward McCreedy, Acting Director of the Office 
of Federal Contract Compliance, U.S. Department of Labor, 
dated August 8, 1968. (Record, Document No. 17, Exhibit 
A.) Hereinafter, this document will be referred to as 
the McCreedy Memorandum". 


* | 

“Order of the Secretary of Labor Regarding the Use of 
Employment Tests by Government Contractors and Sub- 
contractors, 55 Fed. Reg. 14592 (September 24, 1968), 


CCH Employment Practices Guide § 17,675. 


standards had been enforced, plaintiffs would not be here 
today. However, over two years later these specific and 
definite 1968 standards have not been enforced. This 
action is designed solely to obtain just this basic level 
of enforcement -- to get the government to adhere to the 
minimum standards which it has already set. 

The companies involved in this litigation have, 
since at least 1969, been known to be in violation of 
these minimum standards; in many cases discriminatory em- 
ployment practices were discovered in government investi- 
gations conducted as early as 1966. Yet, as we are 
abundantly prepared to prove, none of these companies is 
in substantial compliance with the 1968 standards. In some 
cases the companies covered in this complaint have not even 
been investigated by the government despite specific com- 
plaints filed against them by plaintiffs as much as a year 


* 
ago. In the case of other companies coveredin this com- 


plaint, the defendants and their predecessors conducted 


“the affidavits of federal officials introduced by defen- 
dants fail to indicate that any action whatever has ever 
been taken with respect to two of the companies named in 
the complaint, the Continental Can Co. and the Georgia 
Kraft Co. App. 16, 18. Complaints against these com— 
panies had been filed with the Office of Federal Contract 
Compliance over a year ago by plaintiffs in this action. 
See p.Al, infra. 


| 
investigations and confirmed violations in 1968 or 1969 and 


are still negotiating today while the "not negotiable" un— 


lawful practices still persist (Container Corporation, St. 


| * 
Regis, Westvaco, Union Camp and Georgia-Pacific Co.). In 


the case of still other companies covered in this complaint, 

“ | 
the defendants negotiated agreements and declared their satis-— 
faction with them despite the fact that ma jor points covered 


by the basic 1968 pronouncements have not been corrected 


and are not covered in the agreement. In these cases, the 


government has openly approved violations of; its basic mini- 


mum standards. (International Paper, American Can, Scott 
Paper). In such situations, the government's policy 


constitutes not merely a failure to act to end discrimina- 


tion but an effective ratification and endorsement of the 


7-_—eeoororor———— 


“See affidavits of John Wilks, Director of the Office of 
Federal Contract Compliance, App. 18, and Albert R. 
Jarrett, Chief of the Field Operations Division, Office of 
Federal Contract Compliance, Defense Supply Agency, App. 
16,994, 5, and 6 (hereinafter referred to as the Wilks and 


Jarrett affidavits, respectively). 


companies’ practices. It enables the companies to 
hide behind the cloak of their government agreement 
and claim immunity from further enforcement pressures, 
The above statements are all alleged in 
the complaint and would have been fully documented at 
a hearing on the merits. Nevertheless, the district 
court saw fit to dismiss the complaint. This dismissal 
resulted, we believe, from a basic misunderstanding as 
to the nature and scope of the issue which plaintiffs 
seek to present. 
The defendants and defendant-intervenors 
have attempted to depict this case as an attempt to in- 
ject federal courts into permanent regulation of the 
details of entire industries. This notion misconceives 


plaintiffs' claims. To state it simply, there are 


“see affidavits of William H, Brewster, Director of 
Professional, Personnel Services of defendant-intervenor 
American Can Co., App. 235 , P 5, and Raymond Ketcham, 
Director of Corporate Employee Relations of defendant-— 
intervenor Scott Paper Co., App. 25 , PB 5 (hereinafter 
referred to as the Brewster and Ketcham affidavits, respect— 
ively. 


three basic elements to plaintiffs' case: 

1. That the defendant officials have a 
constitutionally based obligation to assure non 
discrimination when it indirectly supports a company 
through valuable government contracts. This is not a 
novel theory and is well supported by precedent. See 
Section II(A), infra, : 

2. That there are certain minimum require- 
ments which this duty imposes. Obviously, if there is 
a constitutional duty, there must be some minimum stand—- 
ard of performance. In this case plaintiffs ee that 
the basic minimum standards are those articulated in 


the government's own 1968 pronouncements of "not negoti- 


able"standards. 


5. That the defendant officials have not satis- 


fied this minimum obligation, 

None of this concerns itself with the details 
of employer action. Naturally, the plaintiffs will inte 
duce evidence of employer action to show how utterly the 
government has failed in its obligations. But the real 
issue in the case concerns the conduct of the defendants, 


As to the companies, we are concerned only with the broad 


contours of their seniority and selection systems, 
largely as found in the defendant's own investigations. 
Do they use a job seniority system? Do they require 
employees to pass spychological tests? These can be 


easily shown and are unlikely to be disputed. The 


real dispute is over the adequacy of the defendants' 


action to eliminate these practices. 

In reviewing the adequacy of government action, 
we are not, as defendants-intervenors suggested below, 
quibbling over the details of remedial terms. The 
government has wide discretion in carrying out its res-— 
ponsibilities. Plaintiffs are complaining of gross abuse 
of that discretion -- pursuing and encouraging government 
contracts in the face of discriminatory practices that 
are openly acknowledged to be unlawful and not negotiable. 
Appellants would be satisfied by any reasonable agreement 
covering these general practices. See, e.g., the Olin- 
kraft settlement discussed in note 1, supra. 

We concede that when the merits are reached this 


case may raise difficult legal issues -- whether there is 
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a constitutional duty to enforce fair employment by 
government contractors and what is the scope of that 
duty -- and difficult factual questions as well-~—has 
the government performed its duty? But the court below 
did not reach the merits. Rather the court decided that 
the plaintiffs, who are undeniably the persons most 
clearly and directly aggrieved by the failure of the 
government to carry out its constitutional duty and thus 
clearly have standing, nonetheless have no right to a 
judicial hearing on the merits. 

That decision was based on three independent 


conclusions: 


1. That the suit is barred by the doctrine 


of sovereign immunity; 


2. That the plaintiffs have failed to exhaust 


administrative remedies under Executive Order 11246; 

5. That the court should decline to consider 
the constitutional issue because of the availability of 
proceedings under Title VII of the Civil Rights Act of 
1964 to redress discrimination in employment. : 

Each of these three separate grounds for 


decision is separately discussed in Sections B, C and D of 


the Argument, Although the lower court did not decide 


merits es 


the merits of plaintiffs' constitutional contentions, the 


substantiality of these contentions informs the considera— 
tion of the issues on which the matter was decided; and, 
for this reason, plaintiffs' constitutional contentions 


are briefly summarized in Section IIIA. 


III. ARGUMENT | 


A. THE FIFTH AMENDMENT PROHIBITS FEDERAL 
OFFICIALS FROM GRANTING SUBSTANTIAL PROCUREMENT CON-— 
TRACTS TO EMPLOYERS WHO DISCRIMINATE IN EMPLOYMENT ON 
GROUNDS OF RACE. 


It is now well settled that the guarantee of 
i 
equal protection of the laws is violated when public 


officials encourage or participate in private racial 
| 


discrimination. Reitman v. Mulkey, 389 U.S. 369 (1967); 


Burton v. Wilmington Parking Authority, 365 U.S. 715 
et a rings sutnority 
(1960); Simkins v. Moses H. Cone Memorial Hospital, 3253 
F.2d 959 (4th Cir. 1963), cert. denied, 376 U.S. 938 
(1964). See Note, "State Action: Significant Involvement 
in Ostensibly Private Discrimination", 65 Mich. L. Rev. 777 
(1967). In this action, plaintiffs contend that the con- 
duct of the defendant officials, in letting millions of 
dollars of federal contracts annually to companies that 
discriminate in employment, violates the Fifth Amendment 
rights of the plaintiffs and the class of black’ employees 
x 
and black applicants for employment that they represent. 
“rhe cases cited in text dealt with state action under the 
equal protection clause of the Fourteenth Amendment, but 
it has long been recognized that denial of "equal protec- 
tion of the laws" is a denial of "due process" under the 
Fifth Amendment. Bolling v. Sharpe, 347 U.S. 497 (195%); 
Washineton v. Legrant, decided with Shapiro v. Thompson, 


: - pa 2 Te neste, Te ere ol 
99% U.S. bs (L909); Green v. Kennedy, 309 F. supp. L127 
(D.D.C. 1970) (three Judge court). 


On July 16, 1969, the Solicitor of Labor 
released an official memorandum in connection with the 
Philadelphia Plan’, which unequivocally asserts that 
there is a constitutional obligation on federal officials 
to ensure equal opportunity in employment on the part of 
government contractors, and that this duty is enforce- 
able in suits by victims of contractor discrimination. 


The Memorandum states, in relevant part: 


“the Memorandum was prepared and released to demonstrate 
the legal authority for the "Philadelphia Plan", which 
requires contractors in the Philadelphia area to make 
certain numerical commitments concerning minority man- 
power utilization. The plan was adopted by the Depart— 
ment of Labor on June 27, 1969. The Solicitor's Legal 
Memorandum appears in the Full Text Section of BNA, 
Daily Labor Reporter, July 16, 1969. on September 22, 
1969, the Attorney General issued another Memorandum 
supporting the Solicitor of Labor's interpretation, 

CCH Lab. Cas. {| 8104. The Comptroller General issued 
a contrary interpretation on August 5, 1969, CCH Lab. 
Cas. { 8069. The validity of the Philadelphia Plan 
was sustained by the United States District Court in 
Contractors Association of Eastern Pennsvlvania v. 
Shultz, 511 F. Supp. 1002 (ED. Pa., March 13, 


| 
The Fifth Amendment of the Constitu— 
tion requires the Federal Government 
in ensure equal opportunity in euplov— 
ment on all projects financed. direc] 
tly or indirectly, by Government funds. 
TF a ——————e—e—eevla““aS-_ 


The courts have held that when! Governments, 
both Federal and State, assist or enter into 
contractual arrangements with private parties, 
the private party must meet the constitutional 
standard of equal opportunity. The! United 
States Supreme Court has held that by failing 
to take action against a discriminatory business 
with which a State had a contract, the State not 
only made itself a party to the discrimination 
but it "elected to place its power, property and 
prestige behind the admitted discrimination. 

The State has so far inserted itself into a po- 
sition of interdependence with Eagle (the 
business) that it must be recognized as a joint 
participant in the challenged activity, which, on 
that account, cannot be considered to have been 
so 'purely private' as to fall within the scope 
of the Fourteenth Amendment."5/ on the subject 

of discrimination on public works projects, a 
U.S. district court has held that a State could 
not enter into construction contracts with en-— 
ployers who had exclusive hiring hall agreements 
with unions that discriminated in admission to 
membership or in referral to jobs .2/ Although 
both of the above cases involved actions by 
State Governments, the same theory is applic- 
able to the Federal Government since the Supreme 
Court has held that discrimination which violates 
the equal protection clause also violates the due 
process clause of the Fifth Amendment .10/ More 
recently and directly, in a case involving dis-— 
crimination by a union in admission to membership 


Burton v. Wilmineston Parking Auth., 3565 U.S. 


ee TRE OM Re 


~ Ethridge v. Rhodes, 268 F. Supp. 85 (S.D. Ohio 


967). | 
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Bolling v. Sharpe, 347 U.S. 497 (1954). 


in: an apprenticeship program related to 
the construction of a Federal building, a 
U.S. district court found: 


"The Federal government 
through two of its agencies and the 
state through one of its agencies, 
is at the very least passively 
assisting, aiding and making it 
possible for the defendant Union 
and Joint Committee to realize and 
perpetuate their discriminatory 
practices. The defendant agencies 
in practice and in effect are per- 
mitting the Union and Joint Committee 
to practice racial discrimination and 
by so doing if not directly at least 
indirectly are denying pratntite 
their constitutional rights." 


In the area of assistance from the Federal 
Government, the Court of Appeals for the Fourth 
Circuit ruled unconstitutional that provision 
in the Federal Hill-Burton Act permitting Federal 
assistance to private but segregated hospitals. 12/ 
Therefore, Government assistance which subsidizes 
private discrimination, even pursuant to Con- 
gressional directives, is unconstitutional and 
the act of Congress directing such assistance has 
likewise been held unconstitutional. 


Under the reasoning of these cases, Govern- 
ment contracts or assistance to private employers 
who discriminate would constitute unconstitutional 
discrimination by the Government. The Executive 


ee 


Il 

Yaa v. Joint Apprenticeship Committee, 223 F. 
Supp. 12, 22 965), vacated as moot 
without commenting on the merits, 332 F.2d 243 (7th 
Cir. 1963), cert. den., 380 U.S. 917 (1964). 


12/ 


cert. den, 


has an obligation to ensure that no action 

is taken by the Federal Government iwhich 
violates the Constitution by subsidizing 

an employer who discriminates. The failure 

of the Federal Government to require a tovern— 
ment contractor to remedy the present erfects 
of past discriminatory practices woulda render 
the Government vuinerable to a Sulit that it 
had breached its Fifth Amendment obligations 
aad Srcached sts Fifth Amendment obligations.” 


Subsequent to the Solicitor's Memorandum, in 


James _v. Ogilvie, 510 F. Supp. 661 (N.D. I11. 1970), 


case very similar to this, the federal district court in 


Chicago held that Illinois state officials violated the 
Fourteenth Amendment rights of black craftsmen by contracting 


with unions that discriminate on the basis of race, and 
thereby becoming "joint participants in racially discrimina-— 


tory hiring practices." And in Green v. Kennedy, 509 F. 
eee 


Supp. 1127 (D.D.Cc. 1970) a three-judge district court enjoined 


mSontRertor of Labor, ea Memorandum: Authority 
Under Executive Order 11246 at 2— 4 (1969) (emphasis added). 


In its opinion, the court below stated that: 


The plaintiffs do not, nor could they, com— 

plain that the Secretary of Defense’ and the 
Administrator of General Services Administration 
have entered into and are about to enter into 
contracts that discriminate against | them because 
of their color. The quoted provision . the coven- 
ant not to discriminate required by E. 0. 11246 

to be a part of all covered procurenient contracts | 
is designed to bring about a contrary result. 

| 

(Footnote continued on next page.) 


the Secretary of the Treasury from allowing a tax exemption 
to private segregated schools in Mississippi on the ground 

that the tax exemptions involved the federal government in 

the racially discriminatory practices of the schools to an 

extent violative of the Fifth Amendment to the United 


States Constitution. 


(Footnote continued from previous page) 


The court below thus seems to suggest that the mere inclusion 
of such a covenant fully satisfied the defendants' constitu- 
tional duty to ensure that their actions did not encourage 
private racial discrimination or involve the Federal govern- 
ment in such discrimination. This conclusion violates 
principles of law that have by now become firmly established. 
In Burton v. Wilmington Parking Authority, supra, the Supreme 
Court held that a public agency which had entered into a com- 
mercial lease with a private actor, Eagle Coffee Shoppe, Inc., 
had the power and the duty to require that Eagle abandon its 
racial discrimination in service: 


... [I]n its lease with Eagle the Authority 
could have affirmatively required Eagle to 
discharge the responsibilities under the . 
Fourteenth Amendment imposed upon the private. 
enterprise as a consequence of state partici- 
pation. But no State may effectively abdicate 
its; responsibilities by either ignoring them 

or by merely failing to discharge them whatever 
the motive may be. It is of no consolation to 
an individual denied the equal protection of 
the laws that it was done in good faith. 


565 U.S. at 725. It is doubtful that the Court would have 
considered a pro forma promise of nondiscrimination in the 
lease sufficient "affirmative" action to discharge the pub- 
lic agency's constitutional duty where, as here, the agency 


(Footnote continued on next page.) 


Green and James provide further very recent 
support for the Solicitor's conclusion that the defendants 
have a constitutional duty to ensure that government con— 
tractors do not engage in discriminatory employment prac- 
tices. In any event, this Court need not rule on this 


substantive question at this time. The point is that it 


is a serious and important issue on which plaintiffs 


deserve a hearing on the merits. The procedural grounds 


of dismissal relied upon by the court below were un= 


founded and must be overturned, 


a ee eee 
(Footnote continued from previous page.) 


had ample notice that discrimination continued to take 

place, Similarly, in Hicks v. Weaver, 302 F.| Supp. 619 
(1969), the Eastern District of Louisiana held that the 
failure of Federal officials to require nondiscrimination 

on grounds of race in the placement of a local housing 
project gave rise to an action against the Federal officials, 
despite the existence of an unenforced covenant not to 
discriminate. 


B. THIS SUIT IS NOT BARRED BY THE DOCTRINE 
SOVEREIGN IMMUNITY. 


1. Sovereign Immunity Does Not 
Bar Consideration of Alleged 
Violations of Constitutional 
Rights. 

The primary basis on which this action was 
dismissed in the lower court was Judge Jones' conclusion 
that the suit is barred by the doctrine of sovereign im- 
munity. This conclusion, which we submit is patently 
erroneous, seems to have resulted from a misreading of 
the sovereign immunity doctrine, the nature of plaintiffs' 
allegations, or both. 

It has long been settled that the doctrine of 
sovereign immunity has no applicability to cases in which 
conduct of a governmental official is challenged on the 
ground that it is in violation of the Constitution or in 
excess of his’ statutory authority. The doctrine is not 
applicable in these situations because the conduct in 
question is forbidden by the sovereign, and therefore, by 


definition, is not the conduct of the sovereign. Land _v. 


Dollar, 350 U.S. 731 (1947); Philadelphia Co. Vv. Stimson, 


223 U.S. 605, 619-20 (1912)3 United States v. Lee, 106 U.S. 
196 (1882). Each of the cases relied on by the lower court 


in support of its decision to dismiss on sovereign immunity 


grounds explicitly recognizesthis exception to the 
doctrine. Larson v. Domestic & Foreign Sommeree Corp., 
ia neo ee 


3357 U.S. 682, 696-97 (1949); Dugan v. Rank, 572 U.S. 


609, 622 (1963); Malone v. Bowdoin, 369 U.S. 643 (1962).°*" 


i 
! 
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“Larson held that a common law tort action against an 
officer of the United States for acts in his official 
capacity was a suit against the United States and 
could not be maintained without an allegation that the 
officer had acted unconstitutionally or in excess of 
his statutory authority. 337 U.S. at 696- 7: 


x 
Dugan involved a suit by water right claimants against 


officials of the United States Bureau of Reclamation and 
others to prevent the storing and diverting of water. 

Dugan and previous cases on the same subject. matter found 

no conflict in the officials' actions with either the Con- 
stitution or with the statutory authority given the offi- 
cials by the Congress. The Court recognized that had 

there been such a conflict, the case would have fallen under 
the recognized exceptions to the rule of Screen immunity, 
572 U.S. at 662. 


“Malone was an ejectment action against a forest service 
officer of the United States Department of Agriculture. 
The court held that the doctrine of sovereign immunity 
barred the suit because there was no "claim that the hold- 
ing constitutes an unconstitutional taking of property 
without just compensation" or that the federal official "was 
exceeding his delegated powers as an official of the United 
States in occupying the land in question n In its 
opinion in Malone the court discussed United/States v. Lee, 
supra, in which land was taken unconstitutionally without 
just compensation, describing it "as simply a specific 
application of the ee a exception to the doctrine 
of sovereign immunity." 369 U.S. at 647-648, 


This clear rule has always been recognized in 


this Court. For example, National Association of 


Government Emplovees v. White, U.S. App. D.C. ’ 


418 F.2d 1126 (1969) was a suit against federal officials 
to enjoin their suspension of the plaintiffs—employees' 
collective bargaining rights. The suspension was 

alleged to be violative of plaintiffs' rights under the 
First and Fifth Amendments. The district court held 

that the suit was barred by the sovereign immunity doc-— 
trine. This Court reversed, stating: 


Appellees rely primarily on Manhattan-— 
Bronx Postal Union v. Gronouski, 121 

U.S. App. D.C. 521, 3550 F.2d 451 (1965) 
cert. denied, 582 U.S. 978, ... (1966). 
In that case, where review was denied of 
a Cabinet officer's construction of Exec-— 
utive Order 10988, the opinion expressly 
pointed out that there was no claim of 
denial of constitutional rights. The 
court specifically noted that the general 
rule of sovereign immunity was subject 

to exceptions where actions taken by of- 
ficers are ultra vires their powers, and 
where 'even though within the scope of 
their authority, the powers themselves 

or the manner in which they are exercised 
are constitutionally void,'! Since the 
doctrine declaring these exceptions is 
clear, the present action does not 
founder on any rock of sovereign immunity. 


418 F.2d at 1129-30 (footnotes omitted).” 


In its opinion, the lower court recognized 


the historic exception to the sovereign immunity 
| 


doctrine for cases in which a federal official has 
acted in excess of his authority, but failed to apply 


it. The lower court's reasoning is not clear, but 


—————— 


“In Toilet Goods Association v. Gardner, 360 F.2d 677 

(2a Cir. » atfirmed, 5587 U.S. 155 (1967), the 
plaintiffs sought to enjoin the promulgation of certain 
regulations by the Secretary of the Department of Health, 
Education and Welfare on the ground that they exceeded 
his legal authority. For the court, Judge Friendly 
stated that the sovereign immunity defense did not amount 


— 


to a "serious question." Ina footnote, he stated: 


..-[Wle need not discuss in the text 

the surprising contention that an action 
for a declaration that federal regulatory 
officers have acted in excess of their 
authority constitutes an unconsented suit 
against the United States, The contrary 
is clearly established ...; law officers 
of the government ought not to take! the 
time of busy judges or of opposing parties 
by advancing an argument so plainly; fore- 
closed by Supreme Court decisions, 


560 F.2d fn, at 683. The point was abandoned by the 
government in the Supreme Court. 387 U.S. 158 (1967). 


apparently it held that the exception did not apply 
because it thought the plaintiffs were challenging 

the defendants' failure to require nondiscrimination 

of government contractors rather than any affirmative 

act by the defendants in excess of their authority. 

But plaintiffs have plainly contended that the defendants 
have acted in excess of their authority. Plaintiffs 
contend that the expenditure of federal funds on con- 
tracts with companies that discriminate against black 
people on grounds of race violates their rights under 

the Fifth Amendment. Compare Burton v. Wilmington 
Parking Authority; Hicks v. Weaver; Green v. Kennedy, all supra. 
The notion that plaintiffs are challenging what the 
defendants have failed to do rather than what they have 
done is merely a play on words. Plaintiffs are in fact 
challenging what defendants have done -—- the expenditure 
of federal money with companies that discriminate on 


grounds of race. It is this conduct which is alleged to 


be in excess of authority and which plaintiffs seek to 


enjoin. This allegation plainly puts the case within 


* 
the basic exception to the sovereign immunity doctrine. 
Neither the lower court nor the defendants have 
| 


cited a single case in which the doctrine of | sovereign 


immunity was applied to bar consideration of an allegation 


that a public official had acted in violation of constitu— 
tional rights. To the contrary, 


"Long-established precedent holds there is 
ground for equitable relief when a'Federal 
officer threatens to exceed his authority. 
A Federal court of equity will intervene 
to keep agents of the Federal Government 
within the bounds of their lawful powers. 
Phila, Co. v. Stimson, ... 225 U.S! 605 

at 619, 020..." 


| 
Bell v. Hood, 71 F. Supp. 813, 819 (C.D. Cal. 1947). 


There are innumerable cases in which the federal courts 


have enjoined unconstitutional conduct by federal officials, 


| 
without pausing to so much as discuss the sovereign immunity 


a 

“the lower court's opinion indicates that it theorized that 
plaintiffs' cause of action somehow depends on the con-— 
tractual commitments of the companies under the Executive 
Order not to discriminate. ("{T jhe wrongs charged against 
the defendants are that they have failed to enforce 
against the companies their contractual commitment not to 
discriminate." App. 36. ). To the contrary, plaintiffs do 
not believe that the contractual commitment not to dis- 
criminate which is automatically included in| all govern- 
ment procurement contracts has a thing to do with this 
case. We are complaining not of a failure to enforce a 
contractual commitment (although that failure certainly 
exists), but of the use of federal funds to subsidize 
racial discrimination in employment. 


defense. E.g., Powell v. McCormick, 395 U.S. 486 (1969); 
Shapiro v. Thompson; Bolling v. Sharpe; Green v. Kennedy. 


2. Any Possible Claim of Immunity 
Has Been Waived. 


In Scanwell Laboratories, Inc. v. Shaffer, 
U.S. App. D.C. , 424 F.2d 859 (1970) this Court held 
that the award of a government contract in violation of 
legal restrictions was reviewable at the behest of a per- 


son aggrieved by the alleged illegality, under Section 10 


of the Administrative Procedure Act, and that, where appli- 


cable, the Administrative Procedure Act operates as a waiver 
of the sovereign immunity doctrine. Accord, Estrada v. 
Ahrens, 296 F.2d 690, 698 (5th Cir. 1961). 

In this case, as in Scanwell, the thrust of the 
complaint is that defendant officials acted illegally in 
entering into certain government contracts and that the 
plaintiffs are aggrieved by the illegality. Section 10 
of the A.P.A.;authorizes this suit at the behest of the 
plaintiffs to review the "final) agency action". Scanwell 
thus provides another reason for the invalidity of the 


sovereign immunity defense in this action. 


The sovereign immunity doctrine relieves the 


government of unconsented commercial litigation, of the 
sort to which private businesses are continually exposed. 
E.g., Larson v. Domestic & Foreign Commerce Cor -» Supra. 


It does not relieve government officials of their respon- 


sibility to comply with the Constitution of the United 


States and the laws defining their authority. The decision 
of the court below puts in question the historic role of 
the federal courts in enjoining official conduct violative 


of constitutional rights, and must be reversed. 


C. THIS SUIT IS NOT BARRED BY THE DOCTRINE 


OF EXHAUSTION OF ADMINISTRATIVE REMEDIES. 


The court below held that an independent ground 
for dismissing this action is plaintiffs' asserted 


failure to pursue administrative remedies available to 


* 
them under Executive Order 11246. The procedures 


established under the Executive Order are not for the 
vindication of the Fifth Amendment rights asserted in 
this proceeding. But since the administration of the 
Executive Order involves setting standards of equal 
employment for government contractors and imposes the 
threat of debarment from contracts for breach of federal 
requirements, it may be thought relevant in connection 
with plaintiffs' constitutional challenge. Even con- 
ceding this, the lower court's conclusion represents a 
misapplication of the exhaustion doctrine. First, con- 
trary to the statements in the lower court's opinion, 
plaintiffs have invoked remedies under the Executive 
Order. Second, these procedures need not be exhausted 


in any event, because they fail to provide plaintiffs 


rr 


“the Executive Order has been in effect since October 24, 
1965. 30 Fed, Reg, 12519, as amended by Ex. Ord. No. 
11575, 32 Fed, Reg, 14505 (Oct. 13, 1967), and Ex. Ord. 
LL47S, 54 Fed. Reg. 12955 (Aug. 8, 1969), 
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any meaningful right to trigger and participate in the 


—— 


resolution of their complaints. Third, these procedures 
need not be further pursued because of executive delay 
and apathy in enforcement of them. In sum, administra— 
tive action under the Executive Order simply does not 
provide plaintiffs with an adequate remedy. ‘As the 
Senate Committee on Labor and Public Welltare imcote, in 
its recommendations for the bill to strengthen the Equal 
Employment Opportunity Commission which passed the Senate 
on October 2, 1970: 


++. the committee ... believes that an 
adequate job of providing equal employ— 
ment opportunity has not, and is not, 
being provided through the federal pro- 
curement function. There has been far too 
much nonpublic discussion and negotiation 
and far too few understandable results. 
In many instances, the Department's claim 
that something major happened, when 
measured against the demonstration that 
something actually happened, is grossly 
lacking in the clarity*that the public 
and minorities can understand, 


In short, OFCC is still suffer- 
ing from a paucity of credible achievements .... 


S. Rep. No. 91-1157, Equal Employment Opportunities 


* 
Enforcement Act (1970), p. 20. 


ene 


“see pp. 45-46 , infra, for other reports documenting the 
inadequacies of the federal compliance program. 


Every Reasonable Effort Has Been 
Made to Pursue Administrative 
Remedies Under Executive Order 11246. 


The District Court based its exhaustion ruling 
on the erroneous belief that opportunities for administra— 
tive relief had been bypassed by plaintiffs. This belief 
is contrary to the facts. The OFCC has been fully advised 
of the violations raised in this case by complaints filed 
by plaintiffs themselves and through its own investiga—_ 
tions. 

The filing of complaints by plaintiffs is un- 
equivocally acknowledged in Defendants' Statement of 
Undisputed Facts Pursuant to Local Rule 9(h). Most of 
these complaints date back to 1969. They have been 
either ignored, or not yet resolved, or settled in a man- 
ner unresponsive to plaintiffs. Indeed, a principal 
reason for this action is plaintiffs' frustration at their 
inability to have a meaningful impact on OFCC performance 
through the individual complaint process. See pp. 33-47, 

In addition to the notice of violations given 


defendants by individual complaints, defendants' own 


investigations have fully documented the details of such 


violations. These investigations date back to 1966 in some 


instances. Compliance with the Executive Order throughout 
the Southern paper industry has been one of the major goals 
of the OFCC. Yet defendants have failed to correct sub-— 
stantial aspects of the violations unearthed by their own 
investigations. In such a situation it would be redundant 


for plaintiffs to file individual complaints raising issues 


which have already been brought to the attention of the OFCC 


and which the OFCC has failed to act upon. 

The law is clear that aggrieved persons will 
not be forced to engage in this meaningless procedural 
exercise in the name of exhaustion. The leading recent 
case on this point is Wolff v. Selective Service Board, 

72 F.2d 817 (2d Cir. 1967), where the court. held that 
men reclassified 1-A could challenge their reclassifica- 
tion directly in court, without first DEoeen administra- 
tive remedies, because Selective Service officials had 
made it clear that they would not provide relief. See 
Haves v. Boslow, 536 F.2d 31 (4th Cir. 1964); Reed v. 
Beto, 545 F.2d 7235 (5th Cir. 1965). | 


The same situation exists here. Government 


officials have made it clear through their past actions 


zn failing to correct violations that without outside 


coercion they will not provide relief on plaintiffs' 


claims, which only an injunction in this action will 


provide. 


Administrative Procedures Under 
the Executive Order Need Not Be 
Exhausted Because They Do Not 
Guarantee Complainants the Right 
to Participate in the Resolution 
of Their Complaints. 


Under the decision of the Supreme Court last 
term in Rosado v. Wyman, 397 U.S. 397 (1970), the 
administrative procedures under the Executive; Order 
are not of a kind that must be exhausted before recourse 
to federal court, because they are not procedures which 
plaintiffs "trigger and participate in." 

The Executive Order procedures are not normally 
initiated by private complaints. Executive Order 11246 
is primarily enforced by a series of contract compliance 
officials assigned to each of the agencies of the govern— 
ment. These officials are charged with the duties of 
making periodic review of the employment practices of 
the contractors for which they have compliance responsi- 
bility and, where deficiencies are found, of meeting 
with the contractors! executives for the purpose of seek- 


ing agreement on corrective measures. The |Secretary 


“41 C.F.R. §§60-1.6; see also 41 C.F.R. g60-1.3(b), (i). 


““4l C.F.R. g60-1.20(c); see also 41 C.F.R. §60-1.20(a); and 
§60-1.35(d). 


HHH a 
41 C.F.R. g60-1.20(b). 


of Labor, through the Office of Federal Contract Com- 
pliance of the Department of Labor, retains supervisory 
authority over the federal compliance program, but the 
day-to-day enforcement of the program is lodged in the 
compliance offices of the respective agencies. 

Under the procedural framework that has been 
established for the enforcement of Executive Order 11246, 
complaints may; be received from individual employees or 
job applicants: who feel they have been discriminated 
against by federal contractors, but beca we they are 
external to the system of enforcement of the Executive 


Order, they are referred to the EEOC for investigation. 


“Executive Order 11246, Sections 201 and 
Part 60-1, passim, 


xX 
41] C.F.R. gg60-1.21 through -1.23. 


KEE 
41 C.F.R. s60-1.24(b) indicates that complaint investi- 


gations will be undertaken by the contracting or com- 
pliance agency. But all complaints received after the 
May 20, 1970 Memorandum of Understanding between the 
OFCC and the EEOC, are transmitted to the EEOC and 
treated as EEOC charges. The OFCC resumes control of 
the complaint only if the EEOC, after investigation, 
review, and decision on the complaint, finds reasonable 
cause to believe the discrimination charged exists. 

CCH Employment Practices P5070. 


Moreover, if the investigation of the complaint does 


not establish discrimination the matter ends; the con— 


plainant has no right of review and no opportunity to 


criticize the investigation process. 

Even where an investigation of these complaints 
confirms the allegations of discrimination the complain-— 
ant is not given an effective opportunity to participate 
in further proceedings. The complaint is informally 


negotiated between government compliance officials and 


the contractor without the participation of the individual 
complainant.” 


a re 
“41 C.F.R. g60-1.24(c)(2) provides: 


If any complaint investigation or compliance 
review indicates a violation of the equal 
opportunity clause, the matter should be POE 
by informal means whenever possible :. 


And 41 C.F.R. g60-1.20(b) provides: 
Where deficiencies are found to exist, 

reasonable efforts shall be made to ‘secure 
compliance through conciliation eo POSSESS ceee 


There is no provision in the regulations for the participa- 
tion of the individual complainant, although ‘the attendance 
of the contractor is clearly envisaged. See, for example, 
the language of 41 C.F.R. g60-1.24(c) (2) about informal 
compliance conferences: "Each prime contractor and sub- 
contractor shall be advised ... " Moreover, plaintiffs 
know of no occasion in practice in which complainants were 
allowed to participate in informal Conc ELE tox meetings. 


The’ practice has been that the overwhelming pre- 
ponderance of government compliance efforts take the form 
of informal discussions rather than formal hearings, and 
these negotiations lead to settlements over which the 
complainant has no control or right to seek review. 
Whether or not a contractor has agreed to take adequate 
corrective measures where a discriminatory employment 
practice is found is a matter that is ordinarily decided 
solely by government compliance officials without any 
consultation or discussion with the individual com- 
plainant. The only opportunity for participation by 
the complainant comes at the stage of a formal hearing. 
However, there have been only three instances” in the 
entire history of the Executive Order program in which 
formal hearings were instituted for the purpose of debar- 
ment of a government contractor, and no contract has ever 
been cancelled, There is nothing complainants can do to 
increase the incidence of formal hearings. They cannot 


** 
call such hearings; only contractors or the government can. 


* 
In matter of Timken Roller Bearing Co., OFCC Docket No. 
100-653; 
In matter of Allen-Bradley Co., ORCC Docket No. 101-68; 
In matter of Bethlehem Steel Co., OFCC Docket No. 102-68. 


*“nl C.F.R. gg60-1.26(b)(1), (2); -2.2(c)(1). 


moe 


Even when agreement with the government is not 
reached and a formal debarment hearing is called, com— 
plainants are still relegated to a secondary role. The 


main parties to these hearings are considered to be the 


* i 
contractor and the government. A complainant may par- 


ticipate only "upon a showing that The} has an interest 
in the proceedings," and then only to the extent that it 
is found he "may contribute materially to the proper 
disposition thereof." In the two instances in which 
representatives of a company's black employees sought 


full participation in a formal hearing, they were denied 
A Rn A HHH 
it, and restricted to an advisory role. 


EERE 


“kl C.F.R. g60-1.26(b) (1). 


“the NAACP sought leave to intervene as a party in the 
Timken Roller Bearing Co. debarment hearing. It was 
only allowed to seek "amicus status." Ruling of the 
hearing panel, Oct. 9, 1968. The case was resolved 


before the hearing actually took place. 


NAACP Legal Defense Fund cooperating attorneys represent— 
ing aggrieved black employees sought similar leave to 
participate in the Bethlehem Steel Corp, hearing and were 
also relegated to a minor advisory role. In ruling on 
their request, the panel chairman held: 


The panel views the case before it as primarily 
one of interest to the Government, to the Office 
of Federal Contract Compliance, and Bethlchem 
Steel, No other parties can truly have a right 
to define issues .... 
Hearing transcript, Sept. 23, 1968, pp. 10411. See the 
affidavit of Gerald A. Smith, counsel for black employees 


(App. 30). 


In sum, the role of complainants in the OFCC 
enforcement program is limited in the same way as was 
the role of complainants before HEW in Rosado v. Wyman. 
There, the Supreme Court held that petitioners were not 
barred from going directly to court to challenge the 
legality of certain provisions of the New York State 
welfare program, simply because they were entitled to file 


complaints about that program with the Department of 


* 
Health, Education and Welfare, or because HEW had 


authority to cut off federal financial assistance to the 
state program. The court concluded that the exhaustion 


doctrine was inapplicable because welfare recipients had 


no right to "trigser and participate in the Department's 


* 

See appendix to Justice Douglas! concurring opinion, 597 
U.S. at 429-450. AFDC recipients could bring their com- 
plaints about state welfare programs to HEW's attention. 
But at best, all this could engender was an HEW conformity 
hearing for the state, not themselves. Id. at 406, n. S, 
Thus, their predicament was comparable to plaintiffs' 
here, 


review of state welfare programs." Id. at 406 (emphasis 


added). For an indication of the elements of adequate 
i 


participation, compare National Welfare Rights Organiza- 
es anizan 


tion v. Finch, Nos. 23,787 and 23,S90 (June 9, 1970), with 


He 
Goldbers v. Kelly, 597 U.S. 254 (1970). 


a 


“This is not a novel ruling first stated in Rosado, but 
simply an affirmation of a principle that the Supreme 
Court had applied earlier in such cases as Vaca v. Sipes, 
586 U.S. 170 (1967). 

| 
Vaca held that the federal district courts had juris-— 
diction of a union member's action against his union for 
breach of its duty of fair representation. The Court 
rejected the contention that the union member was required 
to resort to the NLRB instead of the courts,, among other 
reasons because there was no automatic compulsion on the 
Board to act to remedv the member's Situation, even though 
a mechanism was set up for the Board's receipt of com-— 
plaints and review of them. 
| 

.--[T]he individual employee injured by 

arbitrary or discriminatory union conduct 

could no longer be assured of impartial 

review of his complaint, since the Board's 

General Counsel has unreviewable discretion 

to refuse to institute an unfair labor prac-— 

tice complaint. ... The existence of even a 

small group of cases in which the Board 

would be unwilling or unable to remedy a 

union's breach of duty would frustrate the 

basic purposes underlying the duty of fair 

representation doctrine, 


386 U.S. at 182-183, 


x*% i 
The opinion of the lower court also Suggests that 
plaintiffs should be required to exhaust the OFCC 


(Footnote continued on next page) 


(Footnote continued from preceding page) 


procedures because the "responsible officials have 
the power to recommend that the Attorney General 
bring “appropriate civil and criminal proceedings," 
including the institution of a "pattern or practice" 
suit under §707 of the Civil Rights Act of 1964, 

42 U.S.C. §2000e-6. The Supreme Court has already 
squarely rejected such a contention, holding the 
asserted remedy to be so inadequate that failure 

to pursue it would not bar a federal court action 
covering the same issues: 


oleke [T]he only function of the Federal 

Trade Commission under §5 ... is to investi- 
gate, recommend and report. It can give 

no remedy. It can make no controlling 
finding of law or fact. Its recommenda— 
tion need not be followed by any court 

or administrative or executive officer. 


Administrative procedures anes 
Executive Order 11246 need nat be 
exhausted because of inordinate 
delay in resolving Violations. 

Even apart from the fact that there is 
essentially no complainant participation in the compliance 
efforts relating to Executive Order 11246, plaintiffs need 
not await further negotiations under the Executive Order 
because of the history of inaction and delay by federal 
officials in the enforcement of the mandates of the Order. 
This delay is characteristic of the federal compliance 
program generally, and specifically as it has affected the 
plaintiffs in this case. 

This record of delay is vividly illustrated by 
the defendants' dealings with the companies referred to in 
this suit which have yet to enter into acceptable compliance 
plans, All of these companies have had federal contracts 


for years. The employment practices of two, however -- 


Continental Can Co., Inc. and Georgia Kraft Company -- have 


not yet even been reviewed by compliance officials, even 


though plaintiffs filed OFCC complaints against these 


companies in October and December, 1969. A year has gone 


[es 
by without any government action on their complaints -- 


although a "prompt investigation" is required by the 
regulations. 41 C.F.R. § 60-1.24(b).” 

Four other companies -- Container Corporation 
of America, St. Regis Paper Co., Union Camp Corp., and 
Westvaco -- have been subjected to compliance reviews, 
in the summer and fall of 1968 or in March, 1969. Al- 
though each review resulted in a finding of discrimination 
in the company's employment practices, and a determination 


that the company did not have an acceptable plan for 


. é r Paint : ¥* 
countering this discrimination, no agreement has yet been 


reached climinating any of these violations. Government 


re 


x 
Since January 1, 1970, the federal agency charged with 


the sole compliance responsibility for these companies 
and the entire paper industry has been the General 
Services Administration. OFCC Order No. 1, October 24, 
1969, CCH Employment Practices ¢ 17,650. Only St. Regis 
Paper Co., Union Camp Corp., and Westvaco are excepted 
from GSA's supervision, and these only for the duration 
of their current compliance negotiations with the 
Department of Defense. Jarrett affidavit, paragraph 25 


(App. 16). 


“The General Services Administration conducted a compliance 
review of Container Corp. in the summer and fall of 196s, 
and has been engaging in informal compliance discussions 
with the company ever since, Wilks affidavit, paragraph 7, 
(App. 21). 7 
The Defense Department conducted a compliance review of 
St. Regis in the summer of 1968, and of Union Camp and 
Westvaco in March, 1969, and has been meeting with the 
companies informally since then. Jarrett affidavit, 
paragraphs 4-6, (App. 17). 


officers have known for a year and a half to two years 
that these companies are not in compliance with the 
minimum standards of equal employment for federal con- 
tractors established by the OFCC's 1968 pronouncements. 
But in all this time, they have continued to grant con— 
tracts without either requiring a correction of the 
discrimination uncovered or applying any of the sanctions 
authorized under the Executive Order for non-compliance. 


They have merely continued voluntary, informal negotiation 


with the companies. 


This is in direct violation of the OFCC require— 


ments. Section 209(b) of the Executive Order has provided 
since 1965 for the institution of formal enforcement pro- 
ceedings after the use of “reasonable efforts" to secure 
informal conciliation "within a reasonable time limitation". 
Surely a period of time extending from the fall of 1968, or 
March 1969, to the present is more than reasonable, and the 
commencement of debarment hearings would be justified under 
Section 209(b) alone. Moreover, since January 30, 1970, 
Order No. 4 has bound compliance officials to eenendetony 
timetable for initiating formal proceedings: steps setting 


them in motion must be begun within thirty days after a 


¥ 
contractor is found out of compliance. The discriminatory 


practices of Container Corp., St. Regis, Union Camp, and 
Westvaco were known to the government much more than a 
month before January 50, 1970. Institution of debarment 
hearings against them was required as soon as Order No. 4& 
became effective. But, nine months later, no formal pro- 


cesses have yet been set in motion, 


* according to 41 C.F.R. §§ 60-2.1 and -2.2(a), companies 
covered by Order No. 4 must have an acceptable written 
affirmative action compliance program within 120 days 
of receipt of contract, if they are to remain in com— 
pliance with the Executive Order. Immediately upon 
finding that a contractor lacks an acceptable program, 
"(tlhe compliance officer shall issue a notice to the 
contractor giving him 30 days to show cause why en- 
forcement proceedings ... should not be instituted." 

41 C.F.R. § 60-2.2(c). If the company fails to show 

good cause or to implement an acceptable program within 
that time, "the compliance agency, upon the approval of 

the Director, shall issue a notice of proposed cancellation 
or termination of existing contracts ... and debarment from 
future contracts ..., giving the contractor 10 days to 
request a hearing." 41 C.F.R. § 60-2.2(c)(1). "[T]he com- 
pliance agency, with the prior approval of the Director, 
shall promptly commence formal proceedings leading to ... 
cancellation or termination ... and debarment ..." 

41 C.F.R. § 60-2.2(c)(2). 


The lack of speed and determination in enforcing 
the Executive Order with respect to these six companies is 
only part of a larger pattern of inactivity. As Congressman 
William F. Ryan observed, "the history of Executive Order 
11246 is an inexcusable story of bureaucratic betrayal 5555 


j * 
The result is a dismal picture of mass tokenism. ..." 


: ae 
114 Cong. Rec. 4751-32 (Feb. 29, 1968) (daily ed.). 


The testimony of Robert J. Harlan, a GSA compliance official 
at the U.S. Civil Rights Commission hearings in Montgomery, 
Alabama in 1968, epitomizes his agency's attitude to its en— 
forcement obligations. Characterizing the entire GSA con- 
tract compliance program as "a sort of hit and miss thing," 
he said: "I mean this program, as it is being run, is 
basically project awareness." Hearing Transcript at 441-442 
Failure to investigate a contractor is typical of GSA. It 
has had only one compliance investigator, and part-time at 
that, in the entire Southeast region. Id. at 4358. According 
to one official study of its activities, "nationwide, GSA had 
subjected about 10 percent of its contract facilities to com- 
pliance visits in the one and one-half years preceding /May, 
1968]." Transcript of testimony of Martin E. Sloane, Special 
Assistant to the Staff Director of the U.S. Civil Rights Com-— 
mission, before an Ad Hoc Panel of U.S. Congressmen to 
investigate the Enforcement of Executive Order 11246, 

December 4, 1968S, at 21-235. This transcript was printed as 
part of the separate Appendix accompanying Richard Nathan's 
Jobs and Civil Rights (1969). And even after investigation, 
GSA's record is full of delays of months and years in bringing 
companies into compliance. Id. at 17-20. 


The performance of the Defense ieainens se oes As Robert L. Kuttner 
wrote in "The Rusty Fair Employment Machine", the compliance 
program has been resented by Defense procurement officials "as a 
wholly extraneous complication." The Washington Monthly, April 
1969, 62, 6S. As he describes Defense's contract compliance 
structure, involving "17 levels ... at which a recommendation for 
sanctions against a contractor can be reversed", id. at 69, its 
primary effect seems to be to make effective action - virtually 
impossible, One example of the laxity of the Defense Department 
is its 1969 acceptance, as portrayed by Kuttner, of bland oral 
assurances of good faith from three Southern textile mills which 


This unlawful inaction on the part of contract 
compliance officials effectively robs plaintiffs of any 
remedy they might otherwise have under the OFCC regulations. 
In such circumstances, they are not required to sit out 
further procrastination before invoking judicial relief, 

If the [plaintiff] becomes exhausted, instead 

of the remedies, the issues of public policy 


are never reached and an airing of the grievances 
never had. 


NLRB_v. Industrial Union, 391 U.S. 418, 425 (1968). The 
siheo ve. industrial Union 


Supreme Court has held that similar delay operates to make 


an administrative remedy inadequate, and justifies skirting 


—______ 


continuation of footnote from preceding page 


had been awarded $9 million in contracts -- Burlington 
Mills, Dan River Mills and J. P, Stevens -- in complete 
disregard of the requirements of the Executive Order and 
despite its knowledge for more than a year of major vio- 
lations of the Executive Order by the three companies. 


the administrative procedure. Smith v. Illinois Bell 
Telephone Co., 270 U.S. 587, 591 (1926) ( two years? 
administrative inaction); Southeastern Oil Florida, Inc. 
v. United States, 115 F. Supp. 19§ (Ct. Cl. 1955) (two 
years' delay); Sunshine Publishing Co. v. Summerfield, 
184 F, Supp. 767: (D. D.C. 1960) (15 months! delay). 

In conclusion it should be noted that the 
standard method of obtaining judicial relief from 
administrative delay -- a suit to force ae officials 
to comply with their regulations -- is not available 
to plaintiffs. Three circuit courts have held that the 
Executive Order confers no judicially enforceable rights 
on contractors' employees or job applicants. Farmer Vv. 
Philadelphia Electric Company, 529 F. 2d 5 (3a Cir. 
1964) (on Ex. Ord. 10925, the present order's immediate 
predecessor); Farkas v. Texas Instrument, Ines, 575 F. 


24 629 (5th Cir. 1967), cert denied, 389 U.S. 977; 


Gnotta v. United States, 415 F. 2d 1271 (8th Cir. 1969), 


cert denied, 397 U.S. 9354 (1970). 


Thus, this suit represents plaintiffs' only 


possible means of seeking a court order ending government 


support of contractors! discrimination. 


D. THE LOWER COURT ERRED IN DISMISSING THIS 
ACTION BECAUSE OF AVAILABLE REMEDIES UNDER TITLE VII. 


The lower court held that this suit could not be 
maintained because of the remedies available to plaintiffs 
under Title VII of the Civil Rights Act of 1964, 42 U.S.C. 
§§ 2000e et seq. This ground for decision is erroneous 
because Title VII remedies do not provide a practical 
adequate alternative to this suit, and because Title VII 
actions could not enlist the power of the federal government 
for the elimination of racial discrimination. 

1. Title VII Litigation is Impracticable 
As a Means of Eliminating Employment 
Discrimination by the Companies. 

Experience has shown that selective test case 
litigation under Title VII is no more successful in accom- 
plishing the objective of eliminating discriminatory 
practices in the Southern paper industry than test litigation 
has been in eliminating racial discrimination in the public 
schools. This approach has been tried and the test cases 


have been won on the issues involved in this case. Local 189 


v. United States, 416 F.2d 9S0 (5th Cir., 1969) cert. den., 


397 U.S. 919 (1970). The government has recognized and 


adopted these precedents. McCreedy Memorandum, Record, 
Document No. 17, Exhibit A. The difficulty is that the 
companies involved have not voluntarily fallen into line 
behind these precedents and have given every indication 
that they will not do so without repetitive and time 
consuming individual actions against each one, 
Individual Title VII enforcement would require 
the institution of sixteen separate suits (one at each 
plant location), with all the practical procedural and 


t * 
substantive obstacles attendant on such actions. Each 


of these actions would require prior exhaustion of remedies 


1 
at the Equal Employment Opportunity Commission. 


“see § 706(a),(e) of the Civil Rights Act of 1964, 42 


U.S.C. § SRE (e). 


*% 


There are suggestions in the lower court's opinion that 
the doctrine of exhaustion required plaintiffs to pursue 
remedies before the Equal Employment Opportunity Commis- 
sion (EEOC) prior to commencing this action.; However, 
since the only judicial action which follows EEOC pro- 
ceedings is a Title VII action against individual com- 
panies -- not an action against government officials as 
in this case -- exhaustion of EEOC remedies would make 
sense only if a Title VII action were a necessary pre- 
requisite to this suit. If, as the text above clearly 
demonstrates, a Title VII action is not a prerequisite 
to this suit, it would be absurd to hold that the adminis— 
trative precursors of a Title VII suit must be exhausted. 


That route would require many times the resources 
needed to pursue this Single case. Here, because the 
complaint goes to the impropriety and inadequacy of govern- 
ment action, the proof will consist primarily of the govern- 
ment's own reports and records. Federal investigators have 
reviewed employment practices at all but two of the companies 
involved in this case. These investigation reports show a 
wide range of unlawful practices, including open violations 
of the minimum standards laid down in the OFCC's 1968 orders. 
Further government reports and records will document what 
steps have or have not been taken to correct these violations. 
In cases where no investigation has been undertaken, the 
defendants' official records will show the complaints which 
have been filed and the disposition made of then. While 


plaintiffs may wish to supplement these government files in 


some respects, the primary issue before the court will be 


whether the federal defendants have taken meaningful action 
in response to violations indicated in their own reports and 
records -- in other words, what they did in light of what 
they knew. By comparison, the effort needed to prosecute 
separate Title VII cases would be massive. The issue ina 


Title VII case would not be the adequacy or propriety of 


-50- 


federal action in light of federal investigation reports. 


Rather the issue would go to the details of the employment 


practices of each company. Plaintiffs could not rely 


primarily on government investigation reports. Plaintiffs 


probably would not even have access to these reports since 


the government would not be a party to the proceedings. 
Instead plaintiffs would be required to conduct extensive 
discovery and then document and prove the details of the 
violations found. This would require lengthy and costly 
depositions, extensive travel to plants spread throughout 
the South, and the conduct of sixteen separate trials. 

The resources to bring and prosecute this 
multiplicity of Title VII suits are not available to the 
plaintiffs. The court below dismissed this consideration 
by merely referring to Section 706(e), which authorizes 
federal district courts to appoint counsel for an indigent 
plaintiff and to permit him to proceed without prepayment 
of fees. But this provision does not, in any practical 
sense, mean that the sixteen suits could be brought. 

The out of pocket costs of Title VII litigation 
typically run up to several thousands of dollars per case. 
These expenditures include deposition transcripts, the 


copying of documents or otherwise compiling information, 


expert witness fees, travel, etc. Because Title VII makes 
no provision for these expenses, the right of an aggrieved 
employee to representation through appointed counsel is 
generally illusory. 

When counsel is appointed, he is paid nothing and 
is faced with the prospect of thousands of dollars of out 
of pocket expenses over a period of two years or more. At 
the conclusion of the case, if he is successful, the court 
may award a reasonable attorneys fee, but much of the out 
of pocket expenses may not be recoverable as costs. There 
is probably not a single attorney in the country who would, 
or should be expected to, finance a case.to which he is 
appointed by the personal outlay at his own risk of thousands 
of dollars. 

It is for this reason that civil rights law 
organizations, such as the NAACP Legal Defense and Educa— 
tional Fund, have supported virtually all major private 
enforcement actions under Title VII.” Indeed, this very in- 
adequacy is one of the prime evils sought to be remedied by 
the Equal Employment Opportunities Act of 1970, which would 


transfer enforcement responsibility of Title VII to the Equal 


* 
Affidavit of Jack Greenberg, paragraph 4 (App. 2S). 


** 


1d. 


Be ent Opportunity Commission.” The Committee Report 
stated that private enforcement of Title VII Nis time 
consuming, burdensome, and all too often, financially 
prohibitive." os 
In a word, the experience gained from extensive 

private attempts to enforce Title VII demonstrates that 
the right to appointed counsel does not make the private 
handling of complicated Title VII cases feasible without 
outside financial support. And the uncontested affidavit 
of Jack Greenberg, co-counsel for plaintiffs here, and 
Director Counsel of the NAACP Legal Defense Fund, states 
that that organization, the largest of its kind in the 
country, could not afford to maintain and support separate 
Title VII cases against each of the plants invaded here, 
(App. 27) Nor is there any indication that anyone else 

is prepared to do so. | 

*the bill, S. 2455, passed the Senate on October 2. 

Not only does the bill propose to transfer enforcement 


proceedings from the courts to the EEOC, but, because 

there is a reserved right of participation by: the aggrieved 
party, the bill provides that the Commission can authorize 
the expenditure of up to $1,000 of Commission) funds by 
private counsel in preparing for the hearing., This pro- 
vision is a direct recognition of the existing financial 
barriers to unsupported Title VII suits. 


"S. Rep. No. 91-1137, 91st Cong. 2a Sess. 4 (Aug. 21, 1970). 
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Thus, the lower court has pointed plaintiffs to 

a road they cannot afford to ride. 

2. Plaintiffs Are Not Restricted to 

Title VII Remedies. 

In any event, there is no legal reason why 
plaintiffs should be limited to the Title VII alternative, 
even if it were an effective one. The thrust of plaintiffs' 
Claim is that the defendants are under certain minimum con-— 
stitutional obligations when they support private companies 
through issuing government contracts. The plaintiffs, as the 
persons aggrieved by the failure to Satisfy that constitutional 
duty, have the right to scek its performance. The fact that 
plaintiffs may have some alternative remedy which might pro- 
vide a similar relief, although addressed to a different wrong, 
is beside the point. The Constitution demands something more 


in the way of protection of the plaintiffs' fair employment 


rights when the company involved is not just anv private com- 


pany, but rather is a private company supported by substantial 
government business, The burden should be on the government to 
satisfy this responsibility, not to ask the plaintiffs to 
pursue companies under Title VII on their own and thereby 


relieve the government of its responsibilities. Moreover, 


from the viewpoint of sound judicial administration, the 


plaintiffs' attempt to pursue this remedy, which will lead 
to a single court disposition of a mul ticompany problem, 
is a very sound and responsible way of minimizing the 


* 
judicial burden. 


V——_—_—_—————— 


“It is erroneous to suggest, as did the District Court, 
that the prosecution of this case frustrates a Congres— 
sional preference for individual conciliation as the 
mode of resolving fair employment disputes. If anything, 
the approach taken in this case, which keeps the final 
details of enforcement in the hands of an executive agency 
rather than placing such enforcement details in the courts 
under a Title VII action, facilitates and encourages con- 
Ciliation. Moreover, the companies involved in this case 
all have had ample Opportunity to conciliate their disputes; 
if they were conciliatory this case would be unnecessary. 
The time has come for something more than mere concilia- 
tion, as Congress itself has recognized in the latest 
Committee Report on the matter: 


"In 1964, employment discrimination tended 
to be viewed as a series of isolated and 
distinguishable events, for the most part 
due to ill-will on the part of some identi- 
fiable individual or organization. It was 
thought that a scheme that stressed concilia- 
tion rather than compulsory processes would 
be most appropriate for the resolution of 
this essentially 'human' problem, and that 
litigation would be necessary only ion an 
occasional basis in the event of determined 
recalcitrance. This view has not been borne 
out by experience." 


S. Rep. No. 91-1137, 4. 


This approach of taking legal action against 
governmental officials who indirectly support and acquiesce 
in unlawful discrimination in lieu of taking action against 
the private discriminators has been approved in innumerable 
cases. In Ethridge v. Rhodes, 268 F.Supp. 83 (S.D. Ohio 
1967), aggrieved black employees succeeded in forcing the 
Governor of Ohio to enforce nondiscrimination on government 
contracts. The court in that case could have remitted the 
plaintiffs to dozens of individual actions against indi- 
vidual contractors and unions involved in the government 
contracts, but it recognized that to do so would be contrary 
to everyone's interest. To the same effect is James v. 
Ogilvie, 3510 F.Supp. 661 (N.D. Ill. 1970) where action 
against the Governor of Illinois to enforce nondiscrimination 
by government contractors was permitted on similar grounds. 
In the District Court for the District of Columbia the same 


principle has recently been upheld as to a Federal defendant 


by a three-judge court in the case of Green v. Kennedy, 


309 F.Supp. 1127 (D. D.C., 1970). The Green case involved 
a challenge to the Internal Revenue Service's grant of tax 
exemptions to southern private schools which discriminate. 
The plaintiffs could have pursued individual actions against 
each of those schools under a state action theory, to seek 


to alter their discriminatory practices. But it was much 


more efficient and effective to pursue the government 
officials whose improper action was indirectly supporting 


the schools. The three-judge court sustained the action 


and ordered relief on behalf of the plaintiffs.” 


—_—_——— 


* 
Two other important cases upholding the same principle are 
the following: 


In Burton v. Wilmington Parking Authority, 365 
U.S. 715, 725 JO1), the victim of discrimination sued 
the public agency which had "placed its power, property 
and prestige behind the admitted discrimination." 


In Hicks v. Weaver, 3502 F. Supp. 619 (E.D. La. 
1969), the federal officials who had acquiesced by their 
inaction in the local housing authority's act of discrimi- 
nation were enjoined because their acquiescence was a 
legal wrong entirely separate from that of the local authority. 


It, is thus clearly inappropriate and undesir-— 
able to force the plaintiffs to rely on their asserted 
Title VII remedy. Not surprisingly, neither the 
defendants nor the court below was able to locate pre- 
cedent for the extraordinary notion that the parties 
seeking to establish a constitutional right should be 
remitted to the pursuit of some other action in some 
other courts against some other defendants which might 
provide similar relief. The traditional doctrine that 
courts should prefer to decide cases on non—-constitu— 
tional grounds rather than constitutional grounds arises 
in situations where alternative grounds of decision, both 
providing the same relief, are presented in a single case, 
not where avoiding the constitutional question requires 
dismissal, with the suggestion that the plaintiff pursue 


other relief in other places. The only case cited by 


the defendants to support their position is Aircraft 


and Diesel Corp, v. Hirsch, 331 U.S. 752 (1942). The 


citation of that case shows nothing but the barrenness 


of defendants' claim. The case involved a renegotiation 
award that was in the process of being challenged by the 


corporation in the Tax Court under a statutory procedure. 


The corporation, which was the petitioner in the Tax 

Court action, sought to secure a federal district court 
injunction while the Tax Court proceedings were pending, 

and the district court refused to entertain the claim. 

There were several bases for the district court decision, 
none of which is present in this case. First, the Tax 
Court remedy was prescribed by statute to Helen exclusive 
remedy for the company. The law and cases are clear that 
Title VII is not to be considered an exclusive remedy. 

Local 12, United Rubber Workers v. NLRB, 568 F.2d 12 (5th 
Cir. 1966), cert, denied, 3589 U.S. 837 (1967); Waters v. 
Wisconsin Steel Works, 427 F.2d 476 (7th cir. 1970); Sanders 
v. Dobbs House, Inc., F.2d » 63 CCH Employment Prac— 
tices Guide 4 9511 (5th Cir. 1970); Section 706(b) of the 
Civil Rights Act of 1964, 42 U.S.C. § 2000e-5(b). Second, 
the district court observed that the Tax Court could decide 
all questions of law and fact, including a constitutional 
claim raised in the case. By comparison, the Title VII 
remedy in this case cannot decide plaintiffs" constitutional 


Claim and it cannot award the relief in the way of addi- 


tional government enforcement which is being sought. 


Third, the Tax Court remedy, even though delayed, would 


eventually carry interest to fully compensate plaintiffs 
for the temporary loss of use of money during the inter- 
vening period. Here, the delay in pursuing the Title VII 
remedy with the consequent loss of innumerable jobs and 
work opportunities will never be capable of being fully 
recompensed even if all of the Title VII actions are 
eventually prosecuted to success, Fourth, the Court also 
rested its decision in part upon the availability of 
suits at law in the federal district courts against Air- 
craft & Diesel's prime contractors under the peculiar 
facts of the case, in which the factual issues raised by 


Aircraft & Diesel could be fully litigated, even as 


against the government, 331 U.S. at 775-80. Here, no 
Re SN 


alternative federal judicial forum would be made avail-— 


able by the mere recasting of this action. 


IV. CONCLUSION 


Almost thirty years after the promulgation 
of the first executive order relating to employment 
discrimination by government contractors and more than 
six years after the enactment of Title VII of the Civil 
Rights Act of 1964, the eleven companies that are the 
subject of this suit continue to discriminate peainst 
the plaintiffs, and the class of black employees and 


applicants they represent, on grounds of race,! Because 


of the refusal of responsible government officials to 


enforce the Executive Order, and because of plaintiffs' 
inability to invoke Title VII on their own, the plain- 
tiffs asked the lower court to require the defendants, 
under a Fifth Amendment standard,to invoke the remedy 
plainly available to them -- to apply the enormous power 
of withdrawal of government contracts to force the 
elimination of employment discrimination, The lower 
court dismissed the case in reliance on remedies that 
experience has clearly shown are ineffective or! unavail— 
able to the plaintiffs. The court also relied on what 


we submit is the patently erroneous application of the 


sovereign immunity doctrine. 

Every jurisdictional requirement for the 
maintenance of this suit is amply met. In addition, 
there is a strong public interest in granting the 
plaintiffs the relief that they seek. 


"The ethic which permeates the American 
dream is that a person may advance as 
far as his talents and his merit will 
carry him. And it is unthinkable that 

a citizen of this great country should 
be relegated to unremitting toil with 
never a glimmer of light in the midnight 
of it all." 


Miller v. International Paper, 40S F.2d285 , 294 (5th Cir. 


1969). The decision of the lower court should be 


reversed and the case remanded for a hearing on the 
merits, 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


=| 
——S ee 
No. 24,596 


ISIAH HADNOTT, et al., 


Appellants, 


v. 


MELVIN R, LAIRD, et al., 


Appellees. 


BRIEF FOR THE APPELLEES 


COUNTERSTATEMENT OF THE ISSUES PRESENTED* 

1. Whether the court below correctly concluded that it 
lacked jurisdiction to exercise judicial power over the 
administration of valid government contracts. 

2. Whether the court below correctly concluded that it 
lacked jurisdiction to grant the relief sought by plaintiffs 
because of their admitted failure to pursue adequate adminis-— 


trative and judicial remedies. 


* This case has not previously been before this Court. 


COUNTERSTATEMENT OF THE CASE 

This suit, brought as a class action by 116 plaintiffs 
resident in several states throughout the South, seeks de- 
claratory and injunctive relief against the defendants, the 
Secretary of Defense and the Administrator of the General 
Services Administration. Alleging that they are employees, 
applicants for employment, and prospective applicants for 
employment of 12 companies engaged in the pulp and paper 
industry, the plaintiffs claimed that the administration of 
Government contracts by the federal defendants with respect 
to these 12 pulp and paper companies amounts to discrimina- 
tory conduct in violation of the Plaintiffs’ constitutional 
rights, 

The gravamen of the complaint was that the various pulp 
and paper companies referred to in the complaint allegedly 


engage in discriminatory employment practices. (App. 13.) 


For relief, the plaintiffs sought a declaratory judgment to 


the effect that the award of government contracts by the 
federal defendants to the specific companies involved (and 
to prime contractors that award subcontracts to such con- 
panies), and the failure to enforce against these companies 
their contractual commitment to non-discrimination involve 


the Federal Government in racially discriminatory 


employment practices in violation of plaintiffs’ rights 
under the Fifth Amendment. Plaintiffs also asked the court 
below to enjoin the Secretary of Defense and the Administra-— 
tor of General Services Administration from awarding any 
further government contracts to the companies involved and 
to require the cancellation or termination of existing gov- 
ernment contracts with these companies until such time as 
all racially discriminatory employment practices have been 
eliminatea./ 

The federal defendants filed a motion to dismiss the 
complaint or in the alternative for summary judgment on the 
principal grounds that the court lacked subject matter juris- 
diction since the action constituted an unconsented suit 
against the United States; and that the plaintiffs had 
failed to exhaust available administrative and judicial 
remedies. (App. 15.) In support of this motion, the federal 
defendants filed the affidavits of John Wilkes, Director of 


the Office of Federal Contract Compliance, and Albert R. 


Jarrett, Chief of the Field Operations Division, Defense 


Supply Agency. These affidavits demonstrated that the 


1/ Although plaintiffs did not join as defendants any of 
the companies referred to in the complaint, American Can 
Company and Scott Paper Company, two of the named companies, 
intervened in the court below as defendants. | In addition, 
plaintiffs amended their complaint to drop one of the named 
plaintiffs and omit references to one of the 12 companies 
originally referred to in view of an arrangement which plain- 
tiffs entered into with that company——Olinkraft, Inc. 


federal agencies involved in enforcing the equal employment 
opportunity requirements of Executive Order 11246 were 
conducting, as to various of the companies in the pulp and 
paper industry (including two companies not referred to in 
the complaint), compliance review investigations, negotia- 
tions to obtain acceptable affirmative action programs by 
the contractors and investigations of complaints of dis- 
crimination. Also, the affidavits reflected the implementa- 
tion of certain of these compliance agreements by the 
modification, between the company and the appropriate union, 
of applicable collective bargaining agreements in furtherance 
of the goals established in the Government's equal oppor tu- 
nity programe” 

The intervenors, American Can Company and Scott Paper 
Company, also moved to dismiss on the ground that the court 
lacked subject matter jurisdiction. (App. 23.) 

A hearing was held by the district court on the motions 


of the defendants and the intervenors and on August 27, 1970, 


2/ This Court may be intereste 
disposition 


y been imple- 
Union Camp 
Also, 


the court below entered its opinion granting the motions to 
dismiss the action. After reviewing the allegations, the 
contentions of the parties, and the applicable legal prin- 
ciples, the district court determined that the action 
constituted an unconsented suit against the sovereign and, 
accordingly, the court lacked jurisdiction, Os. 33.) 
The court further found that, even if the Sovere ren: immunity 
doctrine did not dispose of the action, it should be dis- 
missed because of the plaintiffs’ failure to: ase avail- 
able administrative and judicial remedies by which they 
could obtain full relief from the claimed on an employ- 
ment practices. i 

The district court, on August 27, 1970, entered its 


order dismissing the action and this appeal followed. 


ARGUMENT 
I. 


THE DISTRICT COURT PROPERLY DISMISSED THE SUIT 
FOR LACK OF SUBJECT MATTER JURISDICTION 


A. Unconsented Suit 


The complaint in this action seeks declaratory and 


injunctive relief against the Secretary of Defense and the 
Administrator of the General Services Administration, con- 
cerning actions taken in their official capacities with 
respect to the enforcement of contractual provisions in 


contracts between the United States and various companies 


in the pulp and paper industry. Such contracts are not 
entered into in the names of the federal official defendants 
but rather are between the United States and the particular 
company. Plaintiffs do not assert that in awarding these 
contracts (or approving their award), the federal officials 
acted in excess of any statutory power. Plaintiffs in no 
way attack the validity of the contracts. The gravamen of 
their complaint, expressed as a "violation of law" (App. 13), 
is the alleged "failure to enforce against the companies 
their contracted commitment to non-discrimination" (App. 13), 
thus involving the Federal Government in racially discrimi- 
nation employment practices in violation of the plaintiffs' 
rights under the Fifth Amendment. As the court below 
recognized, the plaintiffs seek to have the court "exercise 
judicial power over the administration of valid government 
contracts." (App. 36.) 

It is clear that, as exemplified by the relief 
sought--the construction and declaration of rights under 
existing contracts and an injunction against future con- 
tracts until certain alleged practices by private parties 


are corrected--this suit constitutes an unconsented suit 


against the United States. Larson v. Domestic & Foreign 
Corp., 337 U.S. 682 (1949); Dugan v. Rank, 372 U.S. 609 


(1963); Wells v. Roper, 246 U.S. 335 (1918). Such a suit, 


designed to place judicial control over the award and 


administration of public contracts, is beyond the jurisdic- 


tion of the federal courts. 

The holding of the Supreme Court in the) Larson case, 
supra, is controlling here. In Larson, the plaintiff 
alleged that certain surplus coal had been sold to it but 
that the War Assets Administrator had refused to deliver the 
coal and had entered into a new contract to sell the coal 
to others. The complaint sought an injunction preventing 
the Administration from selling or delivering the coal to 
anyone other than the plaintiff and for a declaratory injunc- 
tion as to the rights of the plaintiff under its contract 
with the War Assets Administration. The Supreme Court held 
that the suit was barred by the doctrine of sovereign 
immunity since the relief sought was actually against the 
sovereign and not against the Administrator, acting in his 
individual capacity. 

- - « The question becomes difficult 

and the area of controversy is entered 
when the suit is not one for damages 

but for specific relief: i.e., the re- 
covery of specific property or monies, 
ejectment from land, or injunction either 
directing or restraining the defendant 
officer's actions. In each such case the 
question is directly posed as to whe ther, 
by obtaining relief against the officer, 
relief will not, in effect, be obtained 
against the sovereign. For the sovereign 
can act only through agents and, when an 


agent's actions are restrained, the sov- 
ereign itself may, through him, be . 


restrained. . . . the compulsion, which 
the court is asked to impose, may be 
compulsion against the sovereign, 
nominally directed against the ind 
officer. it i 


The relief Sought in thi 
not the payment 
vidual defendant 


anyone other than t The 
district court held that this was relief 
against the sovereign and therefore dis- 
missed the suit. We agree. [337 U.S. 

at 687-689, ] 

In Malone y. Bowdoin, 369 U.S. 643 (1962), the Supreme 
Court had occasion to explain the exceptions to the rule in 
the Larson case, i.e., "when the action of a federal officer 
affecting property claimed by a plaintirr can be made the 
basis of a suit for specific relief against the officer as 
an individual only * * * ." 369 U.S. at 647. Those 
instances are "if the officer's action is 'not within the 
officer's statutory powers or if within those powers, only 
if the powers or their exercise in the particular case, are 


constitutionally void.'" 369 U.S. at 647. See also, 
Dugan v. Rank, 372 U.S. 609, 621-622. it is clear that this 


case does not come within either exception, 


Initially, it must be noted that plaintiffs claim no 


property interest in the contracts awarded to the companies 
involved. Secondly, plaintiffs do not clain that there is 
any statutory violation or regulatory infirmity in the 
award of contracts. Their claim is that the failure to 
enforce the commitment of non-discrimination amounts to a 
violation of their Fifth Amendment rights. Although ex- 
pressed in constitutional terms, plaintiffs? allegations 
still fail to come within the exception to the rule. For 
plaintiffs are not attempting to sue these federal officials 
in their individual capacities in a dispute over property. 
Rather, the effort is to control in the present and future 
their official actions. Thus, the prayer for relief seeks 
to prohibit "defendants from awarding any further govern- 
ment contracts to the companies and requiring the cancella- 
tion or termination of existing government contracts with 
these companies * * * ," (App. 14, emphasis supplied.) 

It is clear that such requested relief is Girected at the 
federal officials acting in their official Ciractee And 
it is equally clear that the Government cannot be "stopped 
in its tracks" (Larson v. Domestic & Foreign Corp., 337 
U.S. at 704) on the basis of the allegations set forth in 
this case. 3 


In order to avoid the impact of the sovereign immunity 


doctrine, plaintiffs contend that their claims come within 


9 


the exceptions to the rule, that the doctrine only applies 
in "commercial litigation" (Br. p. 27), and that, in any 
event, it has been waived by the Administrative Procedure 
Act (Br. p. 26). None of these assertions has merit. 


We have demonstrated that this suit by its nature does 


not come within the recognized exceptions to the doctrine .3/ 


And, of course, the sovereign immunity doctrine is not 
limited to commercial litigation. United States v. King, 
395 U.S. (1969). 

Nor does Scanwell Laboratories, Inc. v. Shaffer, 

, U.S. App. D.C. » 424 F.2d 859 (1970), merit 
plaintiffs’ reliance. In Scanwell this Court held that a 
disappointed bidder had standing to obtain judicial review 
of the award of a contract which allegedly occurred as a 
result of violations of statutes and regulations governing 
government contracts. However, the plaintiffs in the 


instant case are not contenders for the contracts with 


ee 


3/ Appellants are not aided b 
in National Ass'n of Government White, U.S. 
App. D.C. | ; The court there 


terfered with consti- 
ch and assembly. Nothing in that 
case supports the assertion of judicial power over the ad- 
ministration of government contracts. The issue was limited 
to judicial review of a sanction applied. 


the pulp and paper companies and nothing in Scanwell 
suggests that judicial administration of government con- 
tracts as sought by the plaintiffs in the instant case is 
appropriate. Indeed, even in the instance of a disap- 
pointed bidder, this Court in a decision following Scanwell 
noted that ''the mere fact that a party has standing to 
sue does not entitle him to render uncertain for a prolonged 
period of time government contracts which are vital to the 
functions performed by the sovereign." Blackhawk Heating 
& Plumbing Co. v. Driver, U.S. App. D.C. ’ 
» No. 22956, slip op. 5-6. 

Appellants’ particular reliance on Ethridge v. Rhodes, 
268 F. Supp. 83 (S.D. Ohio, 1967), Todd v. Joint Apprentice- 
ship Committee, 223 F. Supp. 12 (N.D. I1l., 1963), vacated 
as moot, 332 F.2d 243 (C.A. 7, 1963), cert. den., 380 U.S. 
917 (1964); and Green v. Kennedy, 309 F. Supp. (D. D.C. 1970), 
is likewise misplaced. Ethridge did not involve a federal 
court enjoining the Executive Branch of the Federal Govern- 


ment but rather involved issues of state action under the 


4 
Fourteenth mencment 4 And, apart from the fact that the 


4/ James v. Ogilvie, 310 F. Supp. 661 (N. D. Ill., 1970), 
Yelied upon by appellants, like Ethridge, involved state 
action but the court declined to grant The preliminary 
relief sought. 


Todd decision was vacated on the ground that the controversy 
had become moot, it is clear that the district court in that 


case granted no relief against the federal defendants. 


In Green v. Kennedy, supra, a three-judge district 


court issued a preliminary injunction preventing the 

approval by Treasury officials of applications for tax- 
exempt status for certain private schools which discriminated 
against Negroes and which were allegedly created to maintain 
a segregated school system in the face of desegregation 
orders by the courts. The decision in Green premises the 
court's jurisdiction on the allegation that the Internal 
Revenue Statute involved is unconstitutional as applied or, 
if the statute is valid, then upon the alleged unauthorized 
administrative construction. 309 F. Supp. at 1132. Clearly, 
nothing in the ruling that a federal statute may be declared 
unconstitutional as applied in granting a tax-exempt status 
would support the relief sought by the appellants'--judicial 
5/ 


control over the administration of government contracts.=— 


5/ Plaintiffs' reliance on the Memorandum of the Solicitor 
Of Labor (Br. pp. 14-17), is, of course, no authority for the 
relief sought. The Solicitor's Memorandum was written to 
support a governmental order (the "Philadelphia Plan") de- 
signed to broaden and strengthen the Government's continuing 
program of equal employment opportunity. The Memorandum was 
part of an intra-governmental dispute concerning the validity 
of the Philadelphia Plan. The Comptroller General issued an 
opinion which ruled that the Plan contravened Title VII of 
the Civil Rights Act of 1964, 42 U.S.C. 2000e. 49 Op. Comp. 
Gen. 59 (1969). Subsequently, the Attorney General issued 
(continued) 


12 


B. The Executive Order Program 

Although in their complaint plaintiffs have made a 
determined effort to rest their claims solely on constitu- 
tional issues, any consideration of the enforcement of the 
equal employment opportunity clause in government contracts 
necessarily requires a discussion of the applicable execu- 
tive order. | 

The "commitment to non-discrimination" referred to 
by plaintiffs (App. 13), arises by virtue of the equal 
employment opportunity clause required in government con- 
tracts by the provisions of Executive Order 11246, as 
amended (30 F.R. 12319; 32 F.R. 14303; 34 FR. 12986). The 
Executive Order requires that federal contracts and con- 


| 
tracts on federally assisted projects contain specified 


language which obligates the contractor and his 


5/ continued 
an opinion which concluded that the Plan was lawful and not 
in conflict with the Civil Rights Act. 42 Op. A.G. No. 37 
(1969). The validity of the Plan was upheld in Contractors 
Association of Eastern Pennsylvania v. Shultz, 318 F. Supp. 
ail > appeal pending. “Although plaintiffs 
in the court below urged that the Solicitor's' Memorandum 
waived sovereign immunity, the court properly rejected that 
contention on the basis of Minnesota v. United States, 305 
U.S. 382. a 


subcontractors not to discriminate in employment because of 
race, color, religion, sex or national origin (Sec. 202(1).9/ 
Executive Order 11246 is the most recent of a series of 


Presidential orders, dating back to 1941, designed to pre- 


7/ 
vent discrimination by government contractors.— The first 


of these Orders was issued by President Roosevelt in 1941 
(E.0. 8802, 6 F.R. 3109), and similar Orders were issued by 
President Truman in 1951 (E.0. 10308, 16 F.R. 12302), and 
by President Eisenhower in 1953 (E.0. 10479, 18 F.R. 4889), 


LL ee 
6/ The pertinent portion of the equal opportunity clause 
Is as follows: 


(1) The contractor will not discriminate against 
any employee or applicant for employment because 
of race, creed, color, or national origin. The 
contractor will take affirmative action to ensure 
that applicants are employed, and that employees 
are treated during employment, without regard to 
their race, creed, color, or national origin, 

Such action shall include, but not be limited to 
the following: employment, upgrading, demotion, 
or transfer; recruitment or recruitment advertising; 
layoff or termination; rates of pay or other forms 
of compensation; and selection for training, in- 
cluding apprenticeship. The contractor agrees to 
post in conspicuous places, available to employees 
and applicants for employment, notices to be pro- 
vided by the contracting officer setting forth the 
provisions of this nondiscrimination clause. 


7/ <A summary of the history of these orders appears in 
Farmer v. Philadelphia Electric Co., 329 F.2d 3, 5-7 

eA. 3, 1 ; Opinion o e orney General, 42 Ops. A.G. 
No. 21, pp. 2-3 (1961). 


In 1961, President Kennedy issued E.O. 10925 (26 F.R. 1977), 


which set forth sanctions and penalties to be imposed on 
contractors who failed to meet the nondiscrimination require- 


ments of the Order. 


In 1963, President Kennedy issued E.0O. 11114 (28 F.R. 
6485), requiring that the nondiscrimination provision be 
included in all federally assisted construction contracts. 

Executive Order 11246, presently in effect, was issued 
in 1965 by President Johnson (30 F.R. 12319). It combined 
the provisions of E.O. 10925 and E.0O. 11114 into a single 
order and transferred responsibility for its implementation 
to the Secretary of Labor who is authorized "to adopt such 
rules and regulations and issue such orders as he deems 
necessary and appropriate to achieve the purposes thereof" 
(sec. 201). Under E.0. 11246, the Secretary of Labor, or 
the federal contracting agency, in accordance with the rules, 
may impose various sanctions on contractors who fail to 
comply with their contractual commitments. These sanctions 
include the cancellation, suspension or termim tion of 
contracts (Sec. 209(a)(5)) and the debarment of a contractor 
from further government contracts (Sec. 209 (a) (6)). The 
Order provides that no order for debarment shall be effec- 
tive unless the contractor has been afforded an opportunity 
for hearing (Sec. 208(b)). In addition, the Secretary of 


Labor may recommend to the Department of Justice that 
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appropriate legal proceedings be instituted to enforce the 
Executive Order and the provisions of Title VII of the 
Civil Rights Act of 1964 (Sec. 209(a)(2)). 

The courts have uniformly held that the non-discrimina— 
tion provisions in government contracts and the enforcement 
requirements attendant thereto as established by Executive 
Order 11246 do not create private rights which would support 
an action against government officials or private con- 
tractors. Farmer v. Philadelphia Electric Co., 329 F.2d 


(C.A. 3, 1964); Farkas v. Texas Instruments, Inc., 375 F.2d 


629 (C.A. 5, 1967); Gnotta v. United States, 415 F.2d 1271 


(C.A. 8, 1969), cert. den. 397 U.S. 934 (1970); CORE v. 
Commissioner, 270 F. Supp. 537 (D. Md. 1967). 

In the Farmer case, supra, suit was brought by an 
employee of a government contractor claiming a federal right 
as a third-party beneficiary under the non-discrimination 
provision. The Third Circuit affirmed the dismissal of the 
complaint on the ground that the non-discrimination provision 
did not create a private remedy but that its enforcement is 
entrusted exclusively to the Government. The Court of 
Appeals declared that: 

* * * we still must determine whether 
a violation of the non-discrimination 
provisions by a party, a private cor- 
poration, to the contract gives the 
plaintiff a right to bring a civil 


action in the Federal courts for damages 
sustained as a result of that violation. 


No statute in terms confers a privaite 
remedy. Plainly the executive orders 
do not expressly provide for [a private 
remedy] * * * . Nor do they, in our 
opinion, do so by implication. The 
history of the executive orders on the 
subject from 1951 to the present all 
point to the conclusion that the en- 
forcement of the nondiscrimination | 
provisions in Government contracts has 
been entrusted to one or more of the 
Government agencies * * * . [329 F.2d 
at 8.] 


The history of the orders, the 
rules and regulations made pursuant 
to them and the actual practice in the 
enforcement of the nondiscrimination 
provisions are all strong persuasive 
evidence, it seems to us, that court 
action as a remedy was _ to be used [by 
the federal government] only as a last 
resort, and that the threat of a 
private civil action to deter con- 
tractors from failing to comply with 
the provisions was not contemplated by 
the orders. [329 F.2d at 9.] 


Similarly, in the Gnotta case, supra, the Eighth 


Circuit, in a suit brought against federal officers by a 


federal employee alleging discrimination in employment prac- 

tices by the government, upheld the dismissal of the suit 

on the basis of the doctrine of sovereign immunity, and on 

the determination that the requirements of federal Executive 

Orders may not be enforced by a private civil action. 
Although attempting to avoid the rule expressed in the 

Farmer, Farkas and Gnotta cases, supra, by resting their 


claims solely on constitutional terms, it is plain that the 


gravamen of plaintiffs' case is a dissatisfaction with the 
manner in which the federal officials have enforced the 
provisions of E.0. 11246, As plaintiffs’ specifically assert, 
"[t]his action is designed solely to obtain just this basic 
level of enforcement * * * -" (Br. p. 6) But dissatisfac- 
tion with the manner of enforcement of the laws does not 
give rise to an action against federal officials. Powell 

v. Katzenbach, 123 U.S. App. D.C. 250, 359 F.2a 234 (1965), 
cert. den. 384 U.s. 906; United States v. Cox, 342 F.2d 

167 (C.A. 5, 1965) cert. den. 381 U.S, 935; Peek v. Mitchell, 
419 F.2d 575 (C.A. 6, 1970). 

Accordingly, it is clear that the district court 
properly dismissed the action for lack of subject matter 
jurisdiction. 

II. 
THE DISTRICT COURT LACKED JURISDICTION 
SINCE PLAINTIFFS FAILED TO PURSUE 
AVAILABLE ADMINISTRATIVE AND JUDICIAL 
REMEDIES, 

The district court also determined that, even if the 
doctrine of sovereign immunity did not dispose of the action, 
the plaintiffs' failure to pursue available administrative 
and judicial remedies constituted a sufficient independent 
basis for its dismissal. This ruling is clearly correct. 


As noted, Executive Order 11246 authorizes the Secretary 


of Labor or the federal contracting agency to impose various 


sanctions on contractors who fail to comply with their 
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contractual commitments. These sanctions include cancella- 
tion, suspension or termination of contracts (Sec. 209 (a) (5) 
and the debarment of a contractor from further government 
contracts (Sec. 209(a) (6)). : 
The Secretary of Labor has issued procedural regulations 
(41 C.F.R. Part 60-1), implementing the provisions of the 
Executive Order. These regulations set forth in detail the 
compliance and complaint procedures to be followed in pro- 
ceedings to enforce the Executive Order. Federal contracting 
agencies are assigned responsibilities for determining 
details of compliance by government contractors. 41 C.F.R. 
Part 60-1.6. The regulations outline the procedures to be 


followed in making compliance reviews. 41 C.F.R. 


Part 60-1.20. Where deficiencies are found to exist, the 


agencies are to make reasonable efforts to secure compliance 


through conciliation and persuasion. Id. 

In addition, the regulation established procedures for 
the filing of complaints by employees or applicants for 
employment of any contractor subject to the Executive Order. 
41 C.F.R. Part 60-1.21. The regulations provide procedures 
for the investigation of complaints and, where appropriate, 
the conduct of hearings to determine the status of com- 
pliance of any contractor or subcontractor with the terms 


of the equal opportunity clause. 41 C.F.R. Part 60-1.26,. 


Under the regulations, sanctions may not be imposed unless 
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efforts at voluntary resolution have failed. 41 C.F.R. 
Part 60-1.24(c)(2). And, as provided in the Executive 
Order, no debarment of a contractor shall be made without 
affording the contractor an opportunity for a hearing. 
Other procedures are also available to plaintiffs. In 


1964, Congress enacted Title VII of the Civil Rights Act 


of 1964, 42 U.S.c. 2000e, et seq., which constitutes a con- 


prehensive, statutory scheme for dealing with the problem 

of unequal employment opportunity, That Title is designed 

to provide a full remedy to eliminate employment dis- 

crimination in all industries affecting interstate commerce. 
Congress established the Equal Employment Opportunity 

Commission (EEOC), with responsibility for the adminis- 

trative enforcement of charges of employment discrimination 

under Title VII of the Act. 42 U.S.C. §§ 2000e-4, 

2000e-5. The EEOC has issued detailed regulations concerning 

the filing and processing of complaints. 29 C.F.R. Part 

1601. Charges may be filed with the Commission and com- 

plainants may be assisted by the Commission personnel in 

filling out forms. 29 C.F.R. 1601.7, 1601.8. The Commission 

staff investigates the charges and the charging party and 

the respondent are requested to submit statements of 

position and supporting evidence. 29 C.F.R. Part 1601.14, 

Under the Act, the Commission may have access to evidence 


in the respondent's possession concerning any unlawful 
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employment practice (42 U.S.C. 2000e-8(a) and the power to 
examine witnesses under oath and to require the production 
of documentary evidence. 42 U.S.C. 2000e-9(a). Title VII 
also provides that if the Commission shall determine after 
investigation that there is reasonable cause to believe 

that the charge is true, it shall endeavor to eliminate the 


unlawful employment practice "by informal me thods of con- 


| 
ference, conciliation and persuasion." 42 U.S.C. 


2000e-5 (a) .8/ | 
If the Commission is unable to obtain voluntary con- 
pliance, it notifies the person aggrieved, who is then 
entitled to bring a civil action against the respondent in 
a United States District Court. 42 U.S.C. 2000e-5(f). In 


such a proceeding, the court may appoint an attorney for 
| 


——_—_—_. $+ ——_  s  _____—__ 
8/ The Labor Department and the EEOC have entered into a 
Memorandum of Understanding concerning the processing of 
complaints of discrimination filed with each agency in order 
to reduce duplication and delay of compliance activities and 
to facilitate the exchange of information in the equal em- 
ployment opportunity field. In cases involving federal con- 
tractors subject to E.O. 11246, the Labor Department agency 
transmits complaints received to the EEOC which treats such 
complaints as charges filed under Title VII of the Civil 
Rights Act of 1964. CCH Employment Practices § 5070. The 
EEOC investigates the charges and transmits its decision to 
the Labor Department. When EEOC finds reasonable cause to 
believe the contractor has violated Title VII, the Labor 
Department sends notice to the contractor and, if concilia- 
tion efforts fail, enforcement proceedings will be pursued 
by the Labor Department. 


the plaintiff and may authorize the commencement of the 
action without payment of fees, costs, or security. 

42 U.S.C. 2000e-5(e). In addition, the court may allow the 
prevailing party in such action a reasonable attorney's 


fee as part of the costs. 42 U.S.C. 2000e-5(k); Newman v. 


Piggie Park Enterprises, Inc., 390 U.S: 400, 402 (1968). 
—Ss—— Sr anterprises, Inc 


The courts have, on the basis of the jurisdiction 
created under Title VII of the Civil Rights Act, broadly 
exercised their powers to grant relief designed to correct 
discriminatory employment practices. See e.g., Quarles 
v. Philip Morris, Inc., 279 F. Supp. 505 (E.D. Va., 1968); 
Dobbins v. Local 212, etc., 292 F. Supp. 413 (S.D. Ohio, 
1968); United States v. Local 189, etc., 301 F. Supp. 906 
(E.D. La., 1969), aff'd 416 F.2d 980 (C.A. 5, 1969), 
cert. den. 397 U.S. 919; Vogler v. Local 53, etc., 294 
F. Supp. 368 (E.D. La., 1967), aff'd 407 F.2d 1047 (C.A. 5, 
1969); Long. v. Georgia Kraft Co., CCH Employment Practices 
J 9437 (N.D. Ga., Apr. 2, 1970). 

Plaintiffs acknowledge their failure to pursue and 
exhaust the administrative and judicial remedies afforded 
them. Their response is essentially that, in their view, 
the remedies afforded are ineffective. Also, plaintiffs 
contend that individual complainants are not entitled to 


trigger and participate in administrative proceedings, 


relying upon Rosado v. Wyman, 397 U.S. 397 (1970), and 


therefore such remedies need not be pursued. These conten- 
tions are without merit. 

The failure of plaintiffs to pursue remedies under the 
Executive Order is clearly designed to avoid the decisions 
in those cases that determined that no private remedies are 
created under the Executive Order. But that is no excuse 
for not pursuing available procedures which might result in 
complete relief to the complainant. Reliance on Rosado v. 
Wyman, 397 U.S. 397 (1970), is also inappropriate. Rosado 
involved a suit against New York welfare officials challeng- 
ing a provision of the New York Social Services Law as 
inconsistent with the federal Social Security: Act. The 
Supreme Court rejected a contention that the plaintiffs should 
have exhausted administrative remedies before the Department 
of Health, Education and Welfare on the cayene that there 
were no procedures for plaintiffs to pursue. 397 U.S. at 
406. Unlike the Social Security Act provisions involved in 
Rosado, regulations issued under E.0. 11246 specifically 
provide procedures whereby complainants might be allowed to 
participate in proceedings involving sanctions imposed on 
contractors. 41 C.F.R. Part 60-1.26(b). The existence of a 
complaint procedure (41 C.F.R. Part 60-1.21), and the possi- 


bility of individual complainants participating in a formal 


hearing procedure, fully distinguishes this case from Rosado. 
Similarly, the availability of administrative and 
judicial remedies under Title VII of the Civil Rights Act 


also distinguishes the instant case from Rosado. It is 


clear that each of the plaintiffs may obtain full and 


adequate relief under Title VII of the Civil Rights Act. 
Indeed, such relief may be obtained in a class action and 
the courts have held that not all members of the class are 
required to have pursued an administrative remedy before the 
EEOC. Miller v. International Paper Co., 408 F.2d 283 

(C.A. 5, 1969); Oatis v. Crown Zellerbach Corp., 398 F.2d 
496 (C.A. 5, 1968). The fact that plaintiffs might be re- 
quired to institute more than one lawsuit in order to obtain 
full relief (since they are employees of different companies) , 
is no justification for declining to pursue the available 
and effective remedy created by Congress under the Civil 
Rights Act. 

Plaintiffs also contend that since available adminis-— 
trative and judicial remedies are not, by their terms, 
exclusive, their instant suit is not precluded for failure 
to pursue such remedies. But since their case is cast in 
constitutional terms and in view of the extraordinary remedy 
sought which would, if granted, embroil the courts in whole- 
sale review and control of government procurement, the 


availability of administrative and judicial relief is all 
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the more reason for requiring the exhaustion of such 
remedies. As the Supreme Court noted in Aircraft & Diesel 
Corp. v. Hirsch, 331 U.S. 752, 772: | 


The very fact constitutional issues 
are put forward constitutes a strong 
reason for not allowing this suit 
either to anticipate or to take the 
place of [final administrative pro- 
ceedings]. When that has been done, 
it is possible that nothing will be 
left of appellant's clain, asserted 
both in that proceeding and in this 
cause, concerning which it will se 
basis for complaint. 


Thus, the availability of administrative remedies 
under Executive Order 11246 and the availability of admin- 
istrative and judicial remedies under Title VII of the 
Civil Rights Act of 1964, in light of their admitted non- 
exhaustion by plaintiffs, is sufficient basis for the 
dismissal of this action. 


CONCLUSION 


For the foregoing reasons, the judgment of the district 


court dismissing this action should be affirmed. 


Respectfully submitted, 


CARL EARDLEY 

Acting Assistant Attorney General 
THOMAS A, FLANNERY 

United States Attorney 


ALAN S. ROSENTHAL 
IRWIN GOLDBLOOM 
Attorneys, 


Department of Justice, 
Was shington, D.C. 20530 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
ISIAH HADNOTT, et al., 
Appellants, 
Vv. 
MELVIN R. LAIRD, et al., 


Appellees. 


BRIEF OF APPELLEES AMERICAN CAN COMPANY 
AND SCOTT PAPER COMPANY 

Appellants (hereinafter "plaintiffs") alleged in 
the District Court below that a total of 16 industrial plants, 
operated by 11 different companies in seven different southern 
states, are engaging in various different kinds of racially 
discriminatory hiring and promotional practices. Seizing 
upon the fact that the 11 companies are Government contractors, 
the plaintiffs decided to proceed on the novel theory that 


Government purchasing officials can be held responsible 


for the employment practices of the 11 companies, and on 
1 


that basis the Complaint named two Government officials 


l/ The original Complaint was filed on February 6, 1970, 
and an Amended Complaint was filed on February 12, 1970. 
All references in this brief to "the Complaint" are to 
the Amended Complaint which appears at Appendix 4-14. 
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as defendants without making any of the 11 companies parties 
to the litigation. It is the fact, however, that in the 
event of pretrial discovery and trial, the meee to be 
litigated would relate almost entirely to the practices 
of the 11 companies and their 16 plants, and the basic pur- 
pose of the relief sought by the plaintiffs would be to bring 
about changes in the operations of those plants. Tstaes| 
therefore indisputable that the 11 companies are "real 
parties in interest" on the defense side of this case. 

This brief is presented on behalf of two of the 
11 cited companies, the American Can Company ane Scott Paper 


Company. In the Court below, for the following two basic 


reasons, we intervened as defendants and challenged the 


Complaint: (1) We believe that the type of litigation now 


being attempted by the plaintiffs is improper as a matter of 
law and policy and (2) we are persuaded that it potentially 
involves far heavier burdens for all concerned -- including 
the courts, the plaintiffs, the Federal Government, and the 
companies themselves -- than the burdens which would be 
involved if the plaintiffs pursued other available and 


more effective remedies. 
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COUNTERSTATEMENT OF THE CASE 


A. The Essential Nature of the Plain- 
tiffs' Claims 


The plaintiffs in this case are 115 black citizens, 
each of whom claims that he is employed, or that he has 
unsuccessfully applied for employment, at one or another 
of 16 specified industrial plants owned by 11 different 
companies in seven southern states and that each of the 16 
plants is engaged in racially discriminatory hiring and 
promotional practices (see App. 4-13). Taken as a group, 
the plaintiffs assert a somewhat novel theory of liability. 
First, it is claimed that the Due Process Clause of the 
Fifth Amendment, to the United States Constitution pro- 
hibits the Federal Government from lending its financial sup- 
port to any industrial employer who utilizes hiring and 
employment procedures which in practice are racially discrimi- 
natory. Secondly, it is claimed that if such Government agencies 
as the Department of Defense and General Services Administra- 


tion are purchasing products from such an employer, they are 
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providing the type of support which is prohibited by the 

cited Constitutional provision. Finally, alleging that 

each of the 16 southern paper mills identified in the 
Complaint is a Government contractor who is following 

racially discriminatory practices, the plaintiffs now 

claim that they are entitled to an injunction prohibiting 

the Department of Defense and the General Services Administra- 
tion from purchasing any products from the 16 mills so long 


as the latter continue to engage in the alleged discrimina- 


tory practices. 
The plaintiffs frankly assert that they have devised 
this novel Constitutional theory in order to provide them 


with a justification for demanding, ina single omnibus 


| 
lawsuit, specific changes in the hiring and RG 
1 


practices of 16 different industrial plants at once. 

It may be noted parenthetically that all of the 16 mills 

are geographically far removed from the jurisdiction in 
which the plaintiffs seek to maintain their lawsuit (in 

the District of Columbia), that none of the 11 industrial 
companies involved were named as defendants in the Complaint 


(although two have now intervened), and that all of the 


| 
1/ This purpose is stated in the affidavit of Mr. Green- 
berg (App. 27, 29). 
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persons who presumably have detailed knowledge of the 
practices of these 16 mills (i.e., the mill managers and 
employees) are beyond the subpoena range of the District 


Court below. 


B. The Nature of the Established 
Remedies Available to the Plaintiff 


The Federal Government has long recognized the 
necessity of providing legal sanctions to prevent racial 
discrimination among the nation's employers, and it has 
approached this problem in two ways. First, in Title VII 
of the Civil Rights Act of 1964 the Congress created 
elaborate remedial machinery (involving first the Equal 
Employment Opportunities Commission and then the Federal 
courts) for the imposition of sanctions against racially 
discriminatory employment practices of virtually all 
employers nationwide. Secondly, in 1965 the Executive 
Branch of the Federal Government created an additional but 
separate mechanism to deal with one special group of 
employers within the national class -- the special group 
consisting of those employers who contract to supply goods 
and services to the Federal Government. 

Both of these two distinct mechanisms provide 
individual employees and prospective employees with the 


opportunity to seek affirmative administrative and judicial 
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remedies against racial discrimination on the part of 
employers, The District Court below dismissed the Com- 
plaint in this case on the ground, among others, that both 
remedies appeared to be adequate to cure the plaintiffs’ 
alleged grievances and that, since the plaintiffs had 
failed to pursue those remedies, the instant novel form 
of action could not be maintained at this time (App. 335 
40-51). Since the plaintiffs contend in this Court that 
both of the alternative remedies are wholly inadequate 
to their needs, and since the case may turn upon the validity 
of those contentions, i/ it is appropriate here to summarize 
the essential elements of the two remedies involved. 

1. The Remedy Provided Under Executive 

Order 112 

Over a period of years successive Presidents of 
the United States have issued a series of Executive Orders 
looking toward the elimination of racially discriminatory 
employment practices on the part of Government contractors. 
The most recent such order, and the only one relevant here, 


is Executive Order 11246 which was issued on September a4, 


1965. 30 Fed, Reg. 12319. 2/ That Order places upon the 


1/ The case may also turn upon the independent ground of 
sovereign immunity (see App. 36-40), a subject which is being 
briefed by the Federal defendants. 


2/ The cited Order was amended, in respects not material here, 
by Executive Order 11375, 32 Fed. Reg. 14303 (1967). 
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Secretary of Labor responsibility for elimimating such 
discrimination and confers upon him broad remedial powers, 
including the power to impose the ultimate sanction of 
terminating (through "debarment") all Government contractual 
relations with a Federal contractor who engages in employ- 
ment practices which the Secretary or his delegate has 
determined to be racially discriminatory (see Sec. 

209). The Secretary has issued implementing regu- 

lations (see 41 C.F.R. Part 60-1), and he has established 
the Office of Federal Contract Compliance (OFCC) to which 


he has delegated much of his authority under the Executive 


1 
Order (Secs. 1.2, 1.3(i) ). In addition, OFCC itself has 


promigated various requirements for Federal contractors, 
some of which will be more fully discussed below. For 
present purposes the two most important aspects of the 
foregoing administrative scheme are as follows: 

(a) The Secretary's regulations, taken at face 
value, establish clear and effective administrative remedies 
for persons aggrieved by a discriminatory practice carried 
on by a Federal contractor. Any such person has an affirma- 
tive right to file a written complaint with OFCC or a 
contracting agency (see Secs. 1.21-1.23), and the filing of 


rr 


1/ For convenience the relevant provisions of these regula- 
tions will be cited only by their section numbers in Part 
60-1 of 41 C.F.R. Thus Section 1.2 appears at 41 C.F.R. 
Section 60-1.2. 
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such a complaint requires OFCC or the contracting agency 

to conduct a "prompt investigation" of the asserted 
grievance (see Secs. 1.22, 1.24-25). If it is concluded 
that a violation of the administrative anti-discriminatory 
standards may have occurred, OFCC or the contracting agency 


will initially attempt to resolve the matter informally 


through negotiations with the contractor (see Sec. 1.24(¢)(2)), 


but if an adequate remedy is not thereby achieved, OFCC will 
then set the case for formal hearings to determine whether 
the drastic sanctions of contract cancellation or "debarment" 
should be imposed against the contractor, preventing him 
from continuing as a government supplier (Secs. 1.26(b), 
1.27). Moreover, as the plaintiffs' brief emphasizes, on 
January 30, 1979 -- just seven days before this lawsuit 

was filed -- OFCC issued an order requiring the prompt 
institution of debarment proceedings within 30 days after 
the agency has concluded that a contractor may be engaging 
in racially discriminatory practices (see Pls, Br. 43-44; 

41 C.P.R. Part 60-2). Finally, once such debarment pro- 
ceedings have been instituted, any properly interested 
person has an affirmative legal right to participate in 


the hearing: 
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"Any other person or organization shall 
be permitted to participate upon a showing 
that such person or organization has an 
interest in the proceeding and may contribute 
materially to the proper disposition thereof." 
Sec. 26(b)(1) (emphasis added). 
As further discussed below (pp. 28-33), none of the plaintiffs 
in this case has ever sought the remedy of debarment from 
OFCC as against any of the 11 companies named in the Complaint. 
(b) Shortly after the enactment of Title VII of 
the Civil Rights Act of 1964, Title VII lawsuits were com- 
menced against Crown-Zellerbach Corp. and Philip Morris, 
Inc., asking the courts to establish certain new legal 


1/ 
principles with respect to racial discrimination. [In 


the early eee 1968, the decisions in these two cases 
2 


were announced, and OFCC promptly recognized the signifi- 
cance of the teachings of those cases. Accordingly, on 
August 8, 1968, Mr.Ward McCreedy, Acting Director of OFCC, 
issued a memorandum setting forth "policy guidelines" 
which were expressly based on Crown-Zellerbach and 


Philip Morris and which spelled out certain types of 


i/ The nature of Title VII suits is discussed in the next 
section of this brief (pp. 19-15). 


2/ United States v. Local 189 and Crown-Zellerbach Corp., 
282 F. Supp. 39 (E.D. La. 1968); Quarles v. Philip Morris, 
Inc., 279 F. Supp. 505 (E.D. Va. 1968) . 
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promotional practices which would thenceforth be required 
of Government contractors in order to eliminate racial 
discrimination. i/ This memorandum was then supple- 
mented by an order of OFCC dated September 24, 196€, re- 
lating to the propriety of pre-employment tests used by 
Government contractors. 33 Fed. Reg. 14392. hs noted 
below, it is the alleged failure of American, Scott and 
nine other companies to comply with "these specific and 


definite 1968 standards" that has given rise to this law- 
suit (Pls. Br. 6). 


2. The Remedy Provided by Title VII 
of the Civil Rights Act of 1964. 


In 1964, after 83 days of debate, Congress enacted 
a landmark Civil Rights Act designed, inter alia, as a compre- 
hensive weapon against racial discrimination by employers generally. 
Title VII of that Act declares virtually any form of racial 
discrimination in employment to be unlawful, 42 U.S.C. 
§ 2000e-2(a), and the Act includes elaborate provisions 
for the elimination of such discrimination by both adminis- 


trative and judicial remedies. 


1/ In oes of the fact that the NAGS: Te of 
August 8, 1968, is now said to be one of the two documents 
setting forth the legal criteria which the plaintiffs con-= 
sider applicable in this case, it is surprising that the 
plaintiffs have not chosen to print the memorandum in their 
"Appendix", Nevertheless, as noted in the plaintiffs' brief 
(p. 5), the memorandum was attached as Exhibit A to the 
plaintiffs! brief in the court below and erpests as Document 
No. 17 in the unprinted record. 


The Act contemplates that complaints against an 


employer shall first be entertained by the Equal Employ- 


ment Opportunity oe (EEOC), which must investigate 
Al 


all such charges. If the Commission determines that 
there is reasonable cause to believe that the Act is being 
violated by a particular employer, it is affirmatively 
required in the first instance to attempt to reach a solution 
"by informal methods of conference, conciliation, and 
persuasion". 42 U.S.C. § 2000e-5(a). A complaining 
party, however, is not compelled to rely exclusively upon 
EEOC 's conciliation efforts. If those efforts have failed 
to produce a solution satisfactory to the complainant 
within 60 days after the filing of his charges, the Com- 
mission's rules provide that the complainant may thereupon 
demand the issuance by the Commission of a letter giving 
notice that the Commission has been unable to secure 
voluntary ener a! and at that point the complainant 
is entitled immediately to bring suit against the employer 
in a Federal district court for injunctive relief against 


the allegedly discriminatory practices. 42 U.S.C. § 2000e-5(e). 


1/ 42 U.S.C. § 2000e-5(a); 29 C.F.R. Sections 1601.6-.7, 


~l4-.20. 
2/ 29 C.F.R. Sections 1601.25, .25a. 
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The places where suit can be brought have been carefully 
specified by Congress (i.e., the district in which the plant 
is located, or in which the employment records are maintained, 
or in which the employer has his principal office). 42 U.S.C. 
§ 2000e-5(f). Such a suit may claim both injunctive and 
monetary relief, including pack pay, 42 U.S.C. § 2000e-5(g); 


not only on behalf of the individual complainant but on 


behalf of all members of the affected employee class under 
1 


Fed. R. Civ. P. 23. The plaintiff may have counsel ap- 
pointed by the court and may be authorized to proceed with- 
out prepayment of costs. 42 U.S.C. § 2000e-5(e)-~ If he 
prevails, the plaintiff is entitled to recover not only 


ordinary court costs but attorneys fees as well. 42 U.S.C. 


§ 2000e-5(k); Newman v. Piggy Park Enterprises, Inc... 


390 U.S. 400 (1968); Clark v. American Marine corp., 63 
7 | 


CCH Lab. Cas. 7 9449 (E.D. La. 1970). 


EE 


| 
1/ Miller v. International Paper Co., 408 F.2d 283 (5th 
Gir. 1969); Oatis v. Crown-Zellerbach Corp.» 398 F.2d 496 
(5th Cir. 1968); Antonopulos v. Aerojet-General Corp. , 
295 F. Supp. 1930 (E.D. Cal. 1968). 


2/ Petete v. Consolidated Freightways, 63 CCH Lab. Cas. 
T 9469 (N.D. Tex. 1970); Edmonds v. E. I. du Pont de Nemours 
& Co., Inc., 63 CCH Lab. Cas. 7 9460 (D. Kan. 1970) - 


3/ In fact, the Eighth Circuit recently awarded attorneys 
Fees to an unsuccessful plaintiff in recognition of his 
"valuable public service’ in bringing the action, which 
resulted in such sweeping changes in the employer's prac- 
tices that the court denied injunctive relief as being 
unnecessary. Parham v. Southwestern Bell Tel. Co., 3 

EDP 7 8021 (8th Cir. Oct. 28, 1970). 
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Moreover, aggrieved employees need not neces- 
sarily "go it alone". The Act expressly authorizes the 
Attorney General to bring suit directly against the 
employer in the name of the United States if the Attorney 
General finds that there is a "pattern or practice of 
resistance to the full enjoyment of any of the rights 
secured by this title", 42 U.S.C. § 2000e-6(a), and a 
number of such suits have been filed at the instigation 
of aggrieved employees of EEOC. See, e-g., United States 


v. Virginia Elec. Power Co., filed December 2, 1970, in 
E.D. Va. (Washington Post, Dec. 3, 1970, p.A-1); United 


States v. Local 189, 301 F. Supp. 906 (E.D. La.), aff'd 
416 F.2d 980 (5th Cir. 1969), cert. denied, 397 U.S. 919 
(1970). 


In the District Court below the plaintiffs in- 
advertently emphasized the effectiveness of the remedies 
available to employees under Title VII, citing a long 
line of cases in which the Federal courts have enjoined 
employers from engaging in specific hiring and promotional 


1/ 
practices which were found to be racially discriminatory. 


l1/ Memorandum in Opposition to Defendants' Motion to Dis- 
miss and Motion for Summary Judgment and in Opposition to 
Defendants-Intervenors' Motion to Dismiss (cited herein- 
after as "Pls. Mem."), 2-5. 
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Reference to those decisions is noticeably lacking from 
the plaintiffs' brief in this Court, but the teaching of 
the cases remains clear: Any or all of the present plain- 
tiffs, if they have legitimate grievances against the 
employment practices of the 11 cited companies, have an 
affirmative and demonstrably effective right to judicial 
relief against those companies whenever they ences to file 
suit under Title VII. 

In their efforts to characterize their existing 
Title VII remedies as ineffective, the plaintiffs suggest 
that they are not now free to file suit under Title Vit 
because the law would require them first to exhaust their 
administrative remedies before the EEOC (Pls. Br. 49), the 
implication being that a significant delay would be necessary 
before plaintiffs could commence Title VII litigation. This 
is hardly a candid suggestion. The record establishes, for 
example, that the plaintiffs who complain here about American 


1/ 
and Scott (plaintiffs Harrison and English ) actually filed 


1/ Plaintiff Ezekiel Harrison, the only plaintiff who asserts 
Charges against American, alleges that he is "aj|black citizen" 
who "applied for employment" at American's Mill:in Naheola 
(Butler), Alabama, "and was refused employment" (App. 5). 
Harrison does not allege that American refused him employment 
because of his race, and the record includes an; affidavit 

by American that Harrison was not offered employment "[f Jor 

a number of reasons, which do not include Mr. Harrison's 

race or color" (App. 23, emphasis added). Plaintiff Edward 

C. English, the only plaintiff asserting a grievance against 


(Continued) 
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complaints against those companies with EEOC well over 60 
days ago -- in October 1968 and November 1969, respectively 
(App. 24, 25) -- with the result that these plaintiffs 

have long been free to file a Title VII action 

whenever it might suit them to do so. Although the record 
is silent as to whether other plaintiffs are in the same 
position, there is nothing to Suggest that they are not. 


Yet not a single one of these plaintiffs has undertaken 


to invoke the direct remedial mechanism provided by the 
1 


Congress in 1964.— 

C. The Relationship Between the Foregoing 

Remedies and the Relief Sought in This Case 

The basic premise of the plaintiffs' lawsuit is 
that certain practices followed by the 11 companies named in 
the Complaint do not conform to the standards of conduct 
enunciated by OFCC in August-September 1968 and that the 
various Government agencies which are responsible for the 
enforcement of the standards (OFCC and those agencies which 


have been designed by OFCC as "compliance agencies" ) have 


(Footnote continued from preceding page) 


Scott, alleges that he is a black employee of Scott's mill 

at Mobile, Alabama (App. 9); his charge is simply that Scott's 
efforts to eliminate racial discrimination do not "adequately 
provide" for such elimination (App. 12). 


1/ The fact that none of these plaintiffs has invoked his 
Title VII remedies is ey conceded in the plaintiffs! 
brief and affidavits (Pls. Br. 8-54; App. 29). 


2/ See Wilks Aff., Para. 2, App. 18. 
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improperly failed to enforce those standards as against 
these 11 named companies. According to the plaintiffs: 
brief in this Court, 
"(iJ]f these standards had been enforced, 
Plaintiffs would not be here today. However, 


over two years later these specific and definite 
1968 standards have not been enforced. ‘This 


action is designed solely to obtain just this 

basic level of enforcement -- to get the Govern- 

ment to adhere to the minimum Standards which it 

has already set." (Br. 5-6, emphasis added). 
The question which immediately arises is whether either of 
the remedies discussed above -- the OFCC and Title VII 
remedies -- would, if pursued by these plaintiffs, allow 


them to reach their stated objective. 


As to the OFCC remedy it would seem, prima facie, 


that if these plaintiffs filed complaints with OFCC, the 
agency would consider whether the 11 companies were acting 
in compliance with the administrative standards upon which 
the plaintiffs are here relying, and if the agency were 

to conclude, in an appropriate debarment proceeding, that 
the companies were not complying, the agency would enter 
an order terminating all contractual relations between the 
Federal Government and the companies until the latter had 
abandoned their improper practices. And that, of course, 
is precisely the relief sought in this case; according to 
the plaintiffs, they are Simply seeking an "injunction pro- 


hibiting the further award of Government contracts to these 
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companies until the discriminatory employment practices 
have been abandoned" (Pls. Br. 4).” In short, the 
plaintiffs* pursuit of their OFCC remedy would bring to 
bear precisely the same legal standards that they invoke 
in this case and would offer them precisely the same 
relief. 

The same can be said, in substance, with respect 
to the Title VII remedy. Since the standards now invoked 
by the plaintiffs (the OFCC standards of 1968) were directly 
derived from, and are identical to, the standards developed 
by the Federal courts in Title VII litigation, pursuit by 
these plaintiffs of their Title VII remedies would result 
in the application of the same legal principles they seek 
to enforce in this case. Moreover, although the judicial 
relief which is available under Title VII would not direct 
the termination of the companies' Government contracts, 


it would direct the companies to desist from any non- 


compliance with the cited legal principles and would thus 


1/ To be more precise, the affirmative relief requested in 
the Complaint is "that this Court issue a permanent in- 
Junction prohibiting the [Federal] defendants from awarding 
any further Government contracts to the companies and 
requiring the cancellation or termination of existing 
Government contracts with these companies, until such 

time as all racially discriminatory employment practices 
have been eliminated" (App. 14). 
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bring about exactly the "basic level of enforcement" which 

is the "sole" objective of the plaintiffs in this case. / 

Here again, in other words, the altemative remedy would not only 
be based upon the very legal standards which are here 

invoked by the plaintiffs but would provide exactly the 

same ultimate relief. 


/ It is important to note that, despite some implications 

o the contrary, the Complaint in this case does not ask 
the District Court to direct any of the Federal agencies 
involved (OFCC, the Department of Defense, or GSA) to take 
steps to change their internal remedial and enflorcement 
programs; as noted above, the only relief sought in this 
case is an injunction prohibiting the Government from 
purchasing products from these companies until the companies 
have changed their employment practices. (App.| 4). Thus 
the instant Complaint seeks to bring about a change in the 
conduct of the companies, and that is exactly what would result 
from successful Title VII litigation. 
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THE PLAINTIFFS SHOULD BE REQUIRED, BEFORE PROCEEDING 
WITH THIS LAWSUIT, TO PURSUE (AS THEY HAVE NOT DONE) 
THEIR REMEDIES BEFORE THE OFFICE OF FEDERAL CONTRACT 
COMPLIANCE 
A. Since Plaintiffs Here Seek Decisions on Highly 
Technical Questions as to Compliance with 
Technical Administrative Standards, the Doc- 
trines of Primary Jurisdiction and Exhaustion 
of Administrative Remedies Prima Facie Bar 
the Present Action 
The basic objection of American and Scott to the 
present lawsuit is really quite simple: The present con- 
troversy presents a classic case for the application of 
the Federal judicial doctrines of primary jurisdiction and 
exhaustion of remedies, with the result that the plaintiffs' 
prayer for judicial action cannot be entertained until the 
plaintiffs have submitted their alleged grievances to the 
OFCC, have given that agency a chance to express its views 
on the matter, and have thereafter demonstrated that judi- 


cial relief is necessary in the circumstances. 


1. Given The Technical Nature of the Ques- 
' tions Presented, the Doctrine of Primary 
Jurisdiction Requires OFCC Review of 
Those Questions in the First Instance 


A review of the administrative standards for 
which the plaintiffs seek enforcement in this case (OFCC's 
1968 standards with respect to promotional practices and 
pre-employment testing) demonstrates that the present 
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controversy raises a series of highly technical problems 


which can be handled most efficiently by a tribunal with 
specialized expertise in the field. To use just one 
illustration, the plaintiffs here allege that |some or all 
of the 16 mills are using pre-employment tests which are 
not truly predictive of job performance and are racially 
discriminatory in practice (App. 12). But the problem 


of determining whether a particular pre-employment test 


Y 


is truly "predictive of all significantly correlated and 


important elements of work behavior complying or relevant 
to the job(s) for which candidates are being evaluated" 


is so complicated that vy, has been the subject of exten- 
1 
sive technical analysis and has been dealt nee at 
2 


length in a specific order promulgated by OFCC. The 


1/ See the lengthy discussion of the subject by the plain- 
tiffs! attorneys, Cooper and Sobol, Seniority and Testing 
Under Fair Employment Laws: A General Approach to Objec- 
tive Criteria for Hiring and Promotion, Be Harv. L. Rev. 
1598, 1637-79 (1969). 


| 
@/ Order of the Secretary of Labor regarding the Use 
‘of Employment Tests by Government Contractors and Sub- 
contractors, 33 Fed. Reg. 14392 (Sept. 24, 1968), CCH 
Employment Practices Guide, Para. 17675, cited in plain- 
tiffs' brief at 5. 
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cs of the OFCC's pronouncements on this sub- 


ject -- taken together with the fact that the OFCC 
itself is their author -- rather strongly suggest 
(a) that, as between the agency and a court of general 
jurisdiction, the OFCC is probably better equipped in 
the first instance to determine whether particular 
corporate conduct complies with the agency's own standards, 
and (p) that, if the courts are ultimately asked to 
determine whether particular companies are complying with 
the standards, they may well find that task easier if 
they have available to them the views of OFCC on the 
same subject. 

These considerations, we submit, immediately 


bring into play the familiar Federal doctrine of primary 


————_—OoOoO 


1/ The order cited in the preceding footnote requires 

that the validation process be based upon evidence drawn 
from studies which employ "generally accepted procedures 

for determining criterion-related validity," and the order 
then cites, as a source of acceptable procedures, the 
"standards for education and psychological tests and 
manuals" published by the American Psychological Association. 
Noting that evidence of "content or construct validity" 

may be appropriate where "criterion-related validity is 

not technically feasible", the order requires that in 

such cases there also be "sufficient information from job 
analyses to demonstrate the relevance of the content in 

the case of job knowledge or proficiency tests or the con- 
struct in the case of trait measures." As minimum stan- 
dards which any validation approach must meet, the order 
then calls for (1) sample selection, (2) test scoring and 
security of tests, (3) determination of criteria of employee 
adequacy, (4) graphical and statistical representations of 
relationships between the test and the criteria, and (5) 
separate data for a minority and nonminority group "wherever 
technically feasible". 
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jurisdiction under which the Federal courts will not under- 


take to adjudicate such technical problems of compliance with 
administrative standards in the first instance, but will instead 
defer judicial action until the administrative agency having 
"primary jurisdiction" has first had an opportuni ty to address 
itself to the matters involved. As the Supreme Court of the 
United States held in Far East Conference v. United States, 

342 U.S. 579, 574-575 (1952), where the Federal Government 

has created a specialized administrative agency which is pre- 
sumably "better equipped than courts by specialization, by 
insight gained through experience, and by more flexible pro- 
cedure" to deal with particular types of factual issues, the 
agency should not be "passed over"; rather, the controversy 
should first be presented to the agency so that, once the 
agency has had an opportunity to express its views , any court 
which may thereafter have occasion to consider the problem will 
have the benefit of the agency's informed judgment. See Port of 
Boston Marine Terminal Ass'n v. Rederiaktiebolaget Transatlantic, 
39 U.S.L.W. 4907 (U.S. Dec. 8, 1970); 3 Davis, Administrative 
Law Treatise, Section 19.01-03 (1958 ed.). So here, if 

these plaintiffs mrelrequined to present these technical 
problems to the OFCC in the first instance, and if they 

then obtain OFCC's expert judgment on the problems, it is 
predictable that any Federal court which is later obliged to 
review the question will be able to do so ina more informed 


and efficient manner than a court which has to approach the 
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problem without the benefit of prior administrative 
1/ 


proceedings. — In our view the doctrine of "primary 
jurisdiction", standing alone, bars the present lawsuit. 


2. | Judicial Review Would Presumably 
‘Be Available to the Plaintiffs 
Following Any Action or Inaction 
on the Part of the OFCC 


The plaintiffs assert in effect (a) that if 


they were to apply to the OFCC and failed to obtain relief 
(because of an administrative denial or administrative 
neglect), they could not then obtain judicial review of 
the agency's failure to help them, (b) that the Title VII 
remedy also offers them no practical means of obtaining judi- 
cial action, and (c) that it follows that this lawsuit is the 
only way that judicial relief against the 11 companies can 
be obtained. In fact, however, the initial proposition -- 
that judicial review of OFCC action is not possible --+ is 
apparently incorrect as a matter of law. 

We are not sure how serious the plaintiffs are in 
asserting their notion of non-reviewability, because at 
various points their brief clearly recognizes the general 


availability of judicial review of improper administrative 


1/ We recognize, as did the Congress, that the Federal district 
courts have the capability to deal with such technical questions 

in the first instance if they have to; indeed, they may be required 
to do so under Title VII of the Civil Rights Act of 1964. The fact 
remains, however, that if the initial responsibility for making such 
factual determinations can be placed in the hands of a specialized 
agency, there is bound to be a corresponding decrease in judicial 
burdens, and such a course is particularly appropriate where the 
precise question involved is whether certain conduct complies with 
technical standards promulgated by the agency itself. 
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action or inaction under the Administrative Procedure 


Act (see Pls. Br. 26, 46-47). Moreover, as they also 
recognize, this Court has very recently made clear that 
where Government contract officials act improperly in 
awarding Government contracts, persons aggrieved thereby 
are entitled to judicial review under Section 10 of the 
Administrative Procedure Act. See Pls. Br. 26, citing 
Scanwell Laboratories, Inc. v. Schaffer, _ App. D.C. 
___» 424 F.2d 859 (1970). In addition, if the plaintiffs! 
principal concern here is with the possibility of "admin- 
istrative inaction" on the part of OFCC, other recent 
decisions of this Court have taught that in appropriate 
circumstances such "inaction" is subject to judicial 
review in exactly the same way as an affirmative admin- 
istrative "denial of relief". Environmental De sense Fund, 
Inc. v. Hardin, _ App. D.C. __, 426 F.2d 1093 (1970); 


see also Medical Committee for Human Rights v. S.E.C., 


Dae se A eee (RES) 


1/ As recognized by this Court, one of the purposes of the 
Administrative Procedure Act was to require edministrative 
agencies to proceed "with reasonable dispatch) to conclude 
any matter presented" and to provide judicial, relief where 
an agency fails to do so. According to H. Rep. 1980 on the 
Administrative Procedure Act, 79th Cong., ed Sess. (p. 30), 
the Act in effect provides "that no agency shall in effect 
deny relief or fail to conclude a case by mere inaction, or 
proceed in a dilatory fashion to the injury of the persons 
concerned", and "[{n]o agency should permit any person to 
suffer injurious consequences of unwarranted official delay." 
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The plaintiffs' fear that such judicial review 
would not be available is said to rest upon the decisions 
of "three circuit courts" which have allegedly "held that 
the Executive Order [under which OFCC exists and operates] 
confers no judicially-enforceable rights on contractors! 
employees or job sconacaea= Those cases, however, are 
wholly irrelevant to the present problem. In each of 
those cases an'employee attempted to bring an original 
suit against his employer to enforce the Executive Order, 
and in each case it was held that such a suit could not 
be maintained.: But those cases in no way suggest that 
if the plaintiffs here sought relief from OFCC and then, 
peing dissatisfied, commenced a judicial proceeding against 
the OFCC itself (either by way of direct appeal or through 
an original suit in a Federal District Court), such a 
proceeding would be improper. Indeed, in one of the three 
cited cases it was rather strongly indicated, by way of 


dictum, that judicial review would be available once the 


1/ See Pls. Br. 47, citing Farmer v. Philadelphia Elec- 
tric Company, 329 F.2d 3 (3d Cir. 1964); Farkas v. Texas 


Instrument, Inc., 375 F.2d 629 (5th Cir.), cert. denied, 
389 U.S. 977 (15873 ¢ Gnotta v. United States, 415 F.2d 
1271 (8th Cir. 1969), cert. denied, 397 U.S. 934 (1970). 
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administrative remedies had been exhausted, and that 
conclusion is wholly consistent not only with conventional 
principles of administrative law but also with the recent 
decisions of this Court cited above. In short, we think 
it is really beyond dispute that, if the plaintiffs here 
are required to file complaints with OFCC and to prose- 
cute their claims as best they can, any improper action 
or neglect on the part of OFCC would give the plaintiffs 
the right to bring a judicial proceeding against OFCC, 
based on a concrete record of the agency's conduct, and 
| 
| 
obtain judicial correction of any alleged deficiencies 
which may have occurred in the administrative remedial 
and enforcement process. | 
3. Given the Primary Jurisdiction of the 
OFCC and the Availability of Judicial 
Review of that Agency's Conduct, this 
Lawsuit Must be Dismissed Unless the 
Plaintiffs have Made a Clear Factual 
Showing of the Unavailability of Any 
Possible Relief from OFCC 


Given the fact that the Federal Government has 


created the OFCC and conferred upon it primary jurisdiction 


1/ In Farmer v. Philadelphia Electric Co., supra, the court 
‘Stated that an aggrieved employee should be "required to file 
a complaint with [OFCC] before being permitted to seek" judi- 
cial relief (329 F.2d at 10), which strongly suggests that, 
once the OFCC remedy had been exhausted, judicial relief 


would be available under the Administrative Procedure Act. 
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for problems of this kind -- and given the further fact 
that OFCC's regulations on their face provide an appar- 
ently effective channel for obtaining administrative re- 
lief (see pp. 6-10 supra), subject to judicial review 
thereafter -- we respectfully submit that under hornbook 
principles of law the instant lawsuit must be dismissed 
unless the plaintiffs have made, during the proceedings 
below, a clear factual showing that pursuit of their OFCC 
remedies would be futile. 
B. The Plaintiffs Have Failed to Carry Their 
Burden of Showing Factually That They Have 
an Excuse for Failing to Exhaust Their 
OFCC Remedies 
In the District Court below the several defen- 
Gants moved for summary judgment asserting (among other 
things) that the regulations of the Secretary of Labor and 
the OFCC provided the plaintiffs with a clear-cut adminis- 
trative remedy which the plaintiffs had failed to poise 
The defendants' motions were supported not only by the 


administrative regulations themselves but also by public 


records and affidavits indicating that the OFCC remedial 


1/ The motion of the Federal defendants explicitly sought 
summary judgment and was supported by affidavits. The motion 
filed by American and Scott was entitled a "motion to dis- 
miss", but since the motion in effect asserted a failure 

to state a claim upon which relief could be granted and was 
supported by affidavits, it was required to be "treated as 
one for summary judgment." F.R. Civ. P. 12(b). 
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mechanism appeared to be adequate to rectify any genuine 


grievances, and the plaintiffs responded with a lengthy 
criticism of that remedial mechanism and of the OFCC as 
an enforcement agency. As demonstrated immediately below, 
however, although the plaintiffs' arguments were extensive, 
in fact they did not come forward with any affidavits 

or other factual materials sufficient to create 

a genuine issue of fact as to the adequacy and effective- 
ness of the OFCC remedy. In short, as we demonstrate 
below, the plaintiffs failed to carry their heavy burden 
of showing factually that they have an excuse for having 
failed to invoke and pursue the remedy apparently avail- 
able to them before the OFCC. | 


1. The Plaintiffs Have Made No Showing 
That They Have Ever Invoked or Pur- 


sued Their OFCC Remedy. 
In this Court the plaintiffs assert that in fact, 


before filing the instant lawsuit, they sought to exhaust 
their OFCC "remedies under the Executive order" (Pls. Br. 
28). It is thus apparent that they are asking this Court 
to hold (a) that the facts are as they assert them to be 
and (b) that the plaintiffs were thereby legally excused 
from pursuing their OFCC remedies any further than they 

did before filing this suit. The propriety of their re- 
quests for decision depends upon the Sroceadtees and record 


below. 
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When the Federal defendants moved for summary 
Judgment below, they apparently believed that some of the 
115 plaintiffs’ involved in the case might have filed some 
sort of complaints with OFCC and thus instituted remedial 
administrative proceedings. Accordingly, Government 
counsel suggested that possibility in their papers, but 


they also stated that "the necessary documentation to 


Support the fact that certain of the plaintiffs have filed 
1 


complaints" with OFCC "has not yet been obtained.' At 
the same time, in its statement of "material facts as to 
which the defendants contend there is no genuine issue" 
(cited in Pls. Br. at 30), the Government asserted that 
"some of the plaintiffs in this proceeding have filed a 
complaint or otherwise instituted a proceeding with the 
Office of Federal Contract Compliance" and that "Tijn some 
instances such proceedings have not been concluded or 
terminated." In fact, however, neither the Government 

nor the plaintiffs have ever come forward with any factual 
Support for these statements. In fact, there is absolutely 
no factual showing in the present record demonstrating 
that any plaintiff has filed an OFCC complaint against 

any of the 11 companies or, if any such complaint has 


a 
1/ Memorandum of Points and Authorities, etc., p. 11. 
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been filed, indicating the identity of the company or 


the nature of the practice against which the complaint 


was directed. 

In the Court below the plaintiffs took no posi- 
tion, one way or the other, as to whether any plaintiff 
had filed an OFCC complaint or otherwise sought admin- 
istrative relief under the Executive Order. They simply 
left the matter open” and argued instead that, whether 
or not they had actually sought such relief, exhaustion 
was not required as a matter of rs Both American 
and Scott presented affidavits indicating that no plain- 
tiff had ever filed an OFCC complaint as against them 
(App. 24, 26), but the plaintiffs simply ignored the 
point, obviously taking the position that the fact was 


irrelevant under their then existing theory of the case. 


——_—————————————— 


1/ At only one point in their District Court papers did 
The plaintiffs ever mention the factual issue of whether 
any of the plaintiffs had actually filed complaints with 
OFCC. At page 52 of their legal memorandum in) the Dis- 
trict Court they stated in a footnote that "of course” 
they did not dispute the Government's suggestion that 
"some of the plaintiffs" had filed charges with the OFCC, 
adding, "But, for the [legal] reasons discussed in Part 
II(D) of this Memorandum, exhaustion is no bar to this 
suit. 


2/ Pls. Mem. 22-39. 
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Accordingly, after a careful review of the entire record 
before him, Judge Jones made the following correct 


assertion (App. 43): 


"Nowhere do plaintiffs assert that any one 
of them has availed himself of the procedure 
provided in the implementation of Executive 
Order 11246. Rather the plaintiffs assert that 
for several reasons the doctrine of exhaustion 
of administrative remedies is not applicable."1/ 


Judge Jones also correctly asserted that, according to 

the record, these plaintiffs "have done nothing to bring 

[their] charges to the attention of" the OFCC (App. 47). 
In this Court the plaintiffs have changed 

their position on the facts. Here they say, for the first 

time, that "contrary to the statements in the lower court's 

opinion, plaintiffs have invoked remedies under the Execu- 

tive Order" (Pls. Br. 28, emphasis supplied). A citation 

to the record, however, is conspicuously absent (id.), 

and there is no indication as to which of the 115 plain- 

tiffs may have filed, or as to the content of their 


i 


1/ In a footnote to the foregoing statement Judge Jones 
&@ccurately summarized all of the relevant record facts 
with respect to the question whether the plaintiffs had 
made an attempt to exhaust their administrative remedy. 
Noting the Government's unsupported assertion that "some 
of the plaintiffs have filed complaints" with OFCC, 
Judge Jones pointed out that there was no indication as 
to “the particular plaintiffs" who might have filed or 
the nature of the complaints. (App. 3). 
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complaints, or even as to the companies whose conduct 
was ene At various points the plaintiffs 
assert that "most of the complaints date back to 1969" 
and that "plaintiffs filed OFCC complaints against these 
companies in October and December, 1969" (Pls. Br. 30, 
41), but there is not the slightest support for those 
statements in the record, and there is no indication of 
how many were filed or by whom. Moreover, there is 
substantial doubt whether the defendants are serious in 
these assertions because, almost in the same breath, they 
state that "it would be redundant for plaintiffs to file 
individual complaints" with OFCC (Pls. Br. 31), which 
rather strongly suggests that no such individual com- 
plaints have been filed in fact. : 
Furthermore -- and more importantly -1 even 
if the foregoing unsupported assertions as to the filing 


of complaints were now to be taken as true, the plain- 


tiffs' position in this Court is inconsistent with their 


1/ The only support which the plaintiffs now serene for 
The proposition that they have filed complaints with OFCC 
is "Defendants' Statement of Undisputed Facts Pursuant to 
Local Rule 9(h)", the unsupported assertion by the Govern- 
ment in the court below that "some of the plaintiffs in 
this proceeding have filed a complaint . ..." (Pils. Br. 
30) . As noted above (p. 29), however, there is nothing 
in the record to show that the Government's unsupported 
statement is true, and the plaintiffs cannot make it true 
simply by "admitting" it. 
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assertions that OFCC has been given an opportunity to act 
upon the plaintiffs' present grievances. Specifically, 
although the plaintiffs now claim (as they did not below) 
that they filed OFCC complaints against some or all of the 
11 cited companies "in October and December 1969", they 
also acknowledge that within one month after the filing 
of the alleged complaints the OFCC issued a new order call- 
ing for the prompt initiation of debarment proceedings 
against non-complying contractors (see OFCC Order No. 4 

of January 30, 1970, described at Pls. Br. 43-4); and 

the record then discloses that the present lawsuit was 
filed on February 6, 1970 -- just a few weeks after the 


plaintiffs had filed their alleged complaints and only 


days after the OFCC had initiated, through Order No. 4, 


a new set of enforcement procedures. In the circumstances, 
we submit, the plaintiffs' assertion that, before filing 
this suit, they had given the OFCC every reasonable oppor- 
tunity to act on their alleged complaints in accordance with 
newly-promulgated administrative reforms is wholly 


unpersuasive, 
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2. The Plaintiffs Have Made No Showing 
that the Remedies Established by OFCC's 


Regulations Are Not Available in Fact 


As against the plaintiffs' contention below that 
OFCC has not provided employees of Government contractors 
with any substantive remedial rights, the defendants pre- 
sented a concrete showing to the contrary in support of 
their motions for summary judgment. At the outset we 
referred to OFCC's explicit procedural regulations which, 
as explained above, give every employee the affirmative 
right to file a written complaint with the agency they 
require a "promot" administrative investigation of each 
such complaint; they require the prompt initiation ofa 
debarment proceeding if the grievance appears to have 
substance; they give every properly interested person an 


affirmative right to participate in enforcement hearings; 


and they provide for the drastic sanction of debarment 


at the end (see pp. 6-9 supra). We also showed in the 
District Court that these procedural rights of individual 
employees appeared to be effective in fact, pointing out 
that in all three debarment proceedings thus far under- 
taken by OFCC, representatives of the employees of the 


contractor involved were permitted a full degree of 
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1/ 
participation in the proceeding. The plaintiffs then 


1/ The following facts are drawn from the record below and 
from the official records of OFCC. 


(1) In the debarment hearing involving Timken Roller 
Bearing Co. both the union which represented the company's 
employees and the NAACP sought leave to intervene, and the 
OFCC panel ruled as follows: (a) tne union was allowed to 
intervene as-aifull party on behalf of the employees; (b) the 
NAACP was not in form permitted to appear as a full party, 
but the denial was "without prejudice to the privilege of 
NAACP representatives to render active assistance to OFCC 
counsel” and to seek "amicus status". and "counsel for OFCC 
[were] urged to consider any suggestions made by NAACP 
representatives to the end that a complete record might 
be made.” Ruling of the OFCC panel, October 9, 1968. The 
case was resolved before evidentiary hearings actually took 
place. 


(2) In the formal hearings which were initiated 
as against the Allen Bradley Company the union representing 
the employees, together with two other groups (the Youth 
Council of the NAACP and the Latin American Council) moved 
to intervene. The union specifically stated that it did 
not wish to present evidence; it urged only that the hearing 
panel consider the possibility of conciliation between the 
parties. Transcript of Hearing, August 21, 1968, pp. 189-191. 
The other groups likewise stated that they did not wish to 
appear as parties or participate in cross-examination of 
witnesses; they merely wanted to present three witnesses' 
testimony which counsel said "would satisfy our request for 
participation". Transcript August 20, 19638, page 82. The 
three individuals were called as witnesses. 


(3) In the case involving Bethelehem Steel ee 
tion the union representing the company’s employees an e 
NAACP sought leave to participate in the hearing. The union 
was granted the status of a full party, and the NAACP was 
given the "right . . . to participate . . . to the extent 
that its interests, as developed in the hearing, may contribute 
materially to the proper disposition of the case." Smith Aff., 
Para. 4, App. 30 (emphasis added). Ultimately the case was 
settled by agreement before the evidentiary portion of the 
hearing had commenced, so that there is no way of knowing how 
great a degree of participation might ultimately have been 
allowed. 
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produced an affidavit in an effort to refute the proposi- 
tion that employees can and do participate in such pro- 
ceedings, but the affidavit failed to do so, 1/ and no 

other facts were produced to rebut the defendants’ showing 
of procedural adequacy. 2/ Since the plaintiffs thus failed 
to create a genuine issue of fact as to the adequacy of 

the remedy, the District Court below quite property, rejected 
the notion that the remedy had been shown to be inadequate, 
and we respectfully suggest that on the present record this 


Court must reach the same conclusion. 


These facts demonstrate that the plaintiffs' 


reliance upon the Supreme Court's decision in Rosado Vv. 
Wyman, 397 U.S. 397 (1970), is misplaced. The plaintiffs 
in that case brought suit against certain state welfare 
officials, alleging that the state welfare laws were 
incompatible with Federal legislation -- a question which 


1/ As demonstrated in Paragraph 3 of the preceding footnote, 

e Smith affidavit which appears at App. 30-31 does not 
show a denial of employee participation in the Bethlenem 
Steel case. As also demonstrated in the preceding footnote, 
the plaintiffs! brief is in error when it states (at page 37) 
that "[in] the two instances in which representatives of a 
company's black employees sought full participation in a 
formal hearing, they were denied it, and restricted to an 
advisory role.” 


2/ The plaintiffs complain that OFCC's procedures do not 
guarantee" that the plaintiffs will get what they want from the 
agency (Pls. Br. 33), but obviously that is no excuse for the 
plaintiffs' failure to try to obtain relief through the 
established remedial channels. 
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was then under review by the Federal Department of Health, 
Education & Welfare -- and the defendants argued that 
before bringing suit the plaintiffs should have sought 
relief from HEW. The Supreme Court refused to apply the 
doctrines of primary jurisdiction and exhaustion of 
remedies, Saying, 

"Petitioners do not seek review of an adminis- 
trative order, nor could they have obtained an 
administrative ruling since HEW has no procedures 
whereby welfare recipients may trigger and 
participate in the Department's review of state 
welfare programs." 397 U.S. at 406 (emphasis 
added) .1/ 

Thus it is clear that a plaintiff cannot be required to 
exhaust a non-existent administrative remedy, but that 
principle has nothing to do with this case. 


3. The Plaintiffs Have Failed to Establish 
that OFCC Has Been Guilty of "Inordinate 


Delay" in Acting on Employee Complaints 


In response to the plaintiffs' suggestions below 


that in recent; years the OFCC has been guilty of "inordinate 


1/ The Supreme Court also noted as follows: 


"Whether HEW could provide a mechanism 
by which welfare recipients could theoretically 
get relief is immaterial. It has not done so, 
which means that there is no basis for the 
refusal of Federal courts to adjudicate the 
merits of these claims." 397 U.S. at 406, 
n.8 (emphasis supplied). 


In a concurring opinion Mr. Justice Douglas also noted that 
welfare recipients had no right "to initiate or participate 
in these compliance hearings". 397 U.S. at 426. 
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delay" in taking effective enforcement action against of- 
fending Government contractors, the defendants came 

forward with a series of affidavits demonstrating the 
contrary. See the affidavits of John Wilks, Director of 

OFCC (App. 18-22); of Albert Jarrett of the Department 

of Defense (App. 16-18); of William Brewster of American 
(App. 23-25); and of Raymond Ketcham of Scott (App. 25-27). 
No countervailing affidavits were produced by the plaintiffs 
at all. In fact the proofs submitted to the court below -- 
particularly with respect to OFCC's relations with American 
and Scott -- indicate very strongly that in many if not all 
cases OFCC has aggressively and promptly carried out its 
responsibilities under the Executive Order, ineluding the 
enforcement of its 1968 standards. According to the instant 
record, OFCC took action with respect to meric and Scott 
at or immediately after the time of the promulgation of 

the standards, and full compliance to the Bpoatent satis- 
faction of OFCC was agreed to by those two companies as early 
as September 1968 (see Anp. 19-20, 21, 24, 26). Moreover, 


there is nothing in the record to suggest that, prior to 


the time when these plaintiffs advanced their unverified 


1/ In the court below the plaintiffs submitted only two 
affidavits. One was the affidavit of Mr. Smith, which is 
discussed in the footnote on p. 35 and in note 1 at p. 36, 
supra. The other was an affidavit of Mr. Greenberg (App. 
BTe3S) which relates solely to the adequacy of the remedies 
available to the pa under Title VII of the Civil 
Rights Act of 1964. 
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allegations of non-compliance, the OFCC had ever received 


any indication from ae that the two companies were 
a, 
not in full compliance. 


Although the plaintiffs made no effort to contra- 
dict these factual propositions as supported by the affidavits 
of the defendants in the court below, and although they 
thus failed to raise any genuine issue of material fact with 
respect to OFCC's enforcement efforts, in this Court they 
present extensive argument -- without proof -- to the effect 
that OFCC is not living up to its enforcement responsibilities. 
(See pls. Br. 30-37, 41-45). These repeated statements, 


however, should be recognized for what they are -- simply 


1/ In their effort to show that OFCC is not an effective 
enforcement agency, the plaintiffs contend that "no [govern- 
ment ] contract has ever been cancelled" by OFCC (Pls. Br. 
36). Whether the statement (which is advanced without record 
citation) is true or not, it ignores two facts: (1) that 
both the Congress and the President have commanded that in 
the first instance, when a particular employer is thought 

to be engaging in racial discrimination, the responsible 
administrative agencies (EEOC and OFCC) must seek to resolve 
the problem through conciliation before resorting to liti- 
gation (42 U.S.C. § 2000e-5(a); Executive Order 11246, 

Sec. 209(b)), and (2) that there is proof in this record 

that such conciliation efforts have done much to eliminate 
racial discrimination without the necessity of expensive 

and time-consuming debarment proceedings. App. 19-20, 21, 24. 


A special congressional subcommittee has just re- 
affirmed the position that "to the greatest extent possible, 
the Equal Employment Opportunity Program should be enforced 
through conciliaticn efforts", noting that "the record of 
achievement through conciliation has been good." Soecial 
Subcomm. of House Armed Services Comm., “Defense Aspects of 
the Equal Opportunity Program", H.A.S.C. No. 91-74, $lst 
eee Sess. 12281, 12291 (Nov. 23, 1979). (Emphasis 
added. 
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confident assertions of fact which the plaintiffs never 
bothered to substantiate below by affidavit or otherwise 
and which are advanced without any record support what- 
ever. Examples of such assertions as they appear in the 


plaintiffs' brief in this Court are set forth in the 
= : 


margin. |§ In short, the plaintiffs asked the District 


1/ See for example: 


(1) "[C]omplaints filed by the plaintiffs them- 
selves", dating "back to 1969", have "fully advised" OFCC 
"of the violations raised in this case", but those complaints 
"have been either ignored, or not yet resolved, or settled 
in a manner unresponsive to plaintiffs" (Br. 30). There is 
no record support for any of these factual assertions. 


(2) In the "past" these "government officials" 
have failed “to correct violations” (Br. 31-32). There is 
nothing in the record to support this statement. 
| 

(3) "“[IJf [an OFCC] investigation of [an employee] 
complaint does not establish discrimination the matter ends; 
the complainant has no right of review and no opportunity to 
criticize the investigation process." (Br. 35). The factual 
portions of this statement are not supported in the record, 
and the proposition as to the "right of review" is erroneous 
as a matter of law. See page 23 Supra. 


(4) "The complaint is informally negotiated between 
Government compliance officials and the contractor without 
the participation of the individual complainant" (Br. 35). 
There is no factual support for this proposition in the record. 


(5) "Whether or not a contractor has agreed to 
take adequate corrective measures where a discriminatory 
employment practice is found is a matter that is ordinarily 
decided by Government compliance officials without any con- 
sultation or discussion with the individual complainant.” 
(Br. 36). There is no factual support for that proposition 
in the record. 


(6) "The employment practices of . . . Continental 
Can Co., Inc., and Georgia Kraft Company . . . have not yet 


(Continued) 
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Court below to make a pretrial factual determination that 
the OFCC is guilty of a series of remedial and enforce- 
ment sins -- and they are asking this Court to make the 
Same determination -- but the requests have been made 
without providing either court with the factual materials 
which would be a necessary predicate to the requested 
determination. As remarked by the District Court below, 


"Ti]t ill becomes these plaintiffs to be 
critical of the Government in not acting to 
eliminate the violations which they claim have 
directly and adversely affected them when they 
have done nothing to bring such charges to the 
attention of the agencies." (App. 46-47) 


(Footnote continued from preceding page) 


even been reviewed by compliance officials, even though plain- 
tiffs filed OFCC complaints against these companies in 

October and December 1969." (Br. 41). There is no record 
support for either of these propositions. It may also be 
noted that the United States brought a Title VII action 
against Continental Can some time ago and that the case 

has recently been settled to the Government's satisfaction. 
United States v. Continental Can Co., Civ. No. 6298-R (E.D. 
Va. Nov. 8, 1970), BNA Daily Labor Report No. 226, Nov. 20, 
1979, p. A-1. 


(7) | "Government officers have known for a year 
and a half to two years that [Container Corporation of 
America, St. Regis Paper Co., Union Camp Corp., and Westvaco ] 
are not in compliance with the minimum standards of equal 
employment for Federal contractors established by the OFCC's 
1968 pronouncements. Butall this time they have continued 
to grant contracts without either requiring a correction 
of the discrimination uncovered or applying any of the sanctions 
authorized under the Executive Order for non-compliance. They 
have merely continued voluntary, informal negotiation with 
the companies." (Br. 42-43). There is no record support 
for any of these propositions. 


(8) "The discriminatory practices of Container Corp., 
St. Regis, Union Camp and Westvaco were known to the govern- 
ment much more than a month before January 30, 1970." (Br. 
Ah). There is no record support for this proposition. 
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If these plaintiffs had in fact pursued their 
OFCC remedies as far as they were able, and if they had 
thus compiled a concrete record of actual agency action 
or inaction enabling them to prove their claims of 
administrative neglect from first-hand experience, such 
a concrete administrative record might well deserve this 
Court's attention. The present wholly-unsupported 
criticisms do not. i/ : 
C. There Is and Can Be No Justification 
for the Plaintiffs' Effort to Transfer 
OFCC's Enforcement Functions to the 
Federal Courts 
It is important to take note of some of the things 
which the plaintiffs are not seeking in this case. In the 
court below they did not ask the District Court to review 
a concrete record of OFCC's conduct to determine whether 
OFCC is living up to its responsibilities under Executive 
Order 11246, and they did not ask the District court to 
direct the OFCC (through an injunctive order or otherwise) 


EA The absence of any demonstration by these plaintiffs that 
CC is unwilling to take any action in their behalf dis- 
tinguishes the instant case from those cited at Pls. Br. 
he-17, in each of which the allegedly aggrieved party had 
applied to the particular agency for relief and presented 

to the court a concrete demonstration of administrative 
inaction on the alleged grievances. 
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to effect specific changes in its internal procedures or 


enforcement program. / Carefully omitting the Secretary 


of Labor and the OFCC from the group of named defendants, 2/ 


they now say that all they want from the District Court 
is (a) a determination that the 11 companies are not 
complying with OFCC's 1968 administrative standards and 
(b) an injunction against further Government purchases 
from the companies until they have brought their practices 
into line with those standards. Thus the plaintiffs have 
deliberately "passed over" the OFCC in exactly the way 
condemned by the Supreme Court in Far East Conference v. 
United States, supra (see p. 22 supra). 

It is also important to recognize the nature of 
the enforcement function which they want the District Court 
to assume in this case. For example, suppose that the 


plaintiffs proved at trial that a particular company was 


1/ Indeed, in their brief in the District Court below the 
plaintiffs insisted that this was not "a suit to enforce the 
Executive Order"; they said that they were asserting "no 
claim whatever under the Executive Order" (Pls. Mem. 10). 


2/ That there was a deliberate decision to bypass the 

Secretary of Labor and the OFCC is demonstrated by the fact 

that in April 1969 counsel for the present plaintiffs filed a 
suit against the Secretary of Labor and OFCC, asking for judicial 
review (under the Administrative Procedure Act) of an alleged 
failure by those defendants to comply with the "the Executive 
Order and the rules and regulations promulgated thereunder" 

with respect to certain hiring and promotional practices allegedly 
being followed by various textile mills in the South. Hall v. 
Shultz, Civil Action No. 893-69 (D.D.C. 1969). 
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using a pre-employment test which was inconsistent with 
OFCC's 1968 testing standards so as to require affirmative 
injunctive relief, Presumably the injur “ive order would 
specify with particularity the objectionable features of 

the test and prohibit Government purchases from the parti- 
cular company until it had terminated the use of all tests 
having the stated characteristics, Following the entry 

of such an injunction and the termination of the company's 
contract, it is predictable that the company eee abandon 
the objectionable test, devise a new one, and apply to the 
Government for a new contract, arguing that the new test 
solved the problem. At that point, we can assume, normal 
bureaucratic caution. would take hold, and the Governnent 
purchasing agencies, in order to obviate any contempt 
problems, would make application to the District Court for 
judicial confirmation that the company was now eligible to 
resume its former role as a Government contractor. Moreover, 
since it cannot be assumed that all corporate efforts to 
comply with the conditions of the injunction would be beyond 
controversy, other applicants (e.g., the plaintiffs themselves) 
might also appear before the District Court and challenge the 
company's new testing procedures and its eligibility. It is 
thus predictable that, following the entry of a judgment for 


the plaintiffs in this case, there would be continuing demands 


upon the court for further evaluation of current) company practices, 
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and when the foregoing hypothesis is expanded to include 
not just the problem of pre-employment testing but all of 
the practices challenged by the plaintiffs at all 16 mills, 
it becomes clear that the plaintiffs in this case are 
asking the District Court to undertake a continuing program 
of judicial regulation of all of the hiring and promotional 
practices of these 16 industrial plants. 

That such direct judicial regulation is what 
the plaintiffs are seeking in this case is amply confirmed 
by the plaintiffs' conduct in the court below. For example, 
although the plaintiffs now complain of the conduct of only 
11 companies, there was one additional company mentioned 
in the plaintiffs' original pleadings, and that company 
(Olinkraft, Inc.) managed to remove itself from the lawsuit 
by negotiating a "stipulation of settlement" with the 
plaintiffs. Pursuant to that stipulation, which is included 


in the instant record, i/ Olinkraft has assumed, at the 


insistence of the plaintiffs, a lengthy series of detailed 
and long-term affirmative obligations which presumably re- 
present exactly the obligations which the plaintiffs would want 


ee ee 


1/ The existence of this stipulation, which was filed in the 
court below, is reflected in the footnote at page 3 of 
the plaintiffs! brief, 


aan 


included in any injunctive order to be entered in this 


case. 2/ We take it that plaintiffs! counsel considered 

all of these provisions to be essential to the protection 

of their clients' asserted Constitutional rights and that, 

if the time ever comes for the District Court below to frame 
injunctive orders in this case, the plaintiffs will seek 
nothing less with respect to the 11 cited companies and 

their 16 mills. That being so, it would seem apparent that 
this case is not (as plaintiffs contend) concerned Simply with 
"the broad contours" of the mills' practices (x Pls. 

Br. 9-10);it is apparently designed to achieve detailed and 


continuing judicial regulation of the business practices of 


1/ Specifically, if the plaintiffs adhere to the demands 
they made upon Olinkraft, they will eventually ask the 
District Court, as to each of the 16 mills involved in the 
case, to enter a complex injunctive order requiring the mill 
to "substitute total company seniority in lieu of job and 
department seniority" for a variety of purposes (Stip. Para. 
1); to provide elaborate and detailed "rate protection" for 
transferees between various lines of progression (for example, 
the Olinkraft stipulation provides for a "red circle" rate 
of $3.235 per hour) (Stip Para. 2); to modify existing 
collective bargaining agreements in specified ways (Stip. 
Para. 3); to maintain a stated but variable ratio of Negroes 
to Whites within its labor force (Stip. Para. 4); to pursue 
certain programs for "validating" its pre-employment tests 
(id.)$; to provide educational classes for certain categories 
of employees (Stip. Para. 5)3; to file elaborate compliance 
reports ‘at six-month intervals for a period of two years" 
(Stip. Para. 6)3; and to continue to comply with certain of 


these requirements for a period of "ten years" in the future 


(Stip. Para. 10). 
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a major segment of the entire paper industry for some 


years to come. i/ 


Given the fact that the OFCC, which is not a 
party to this case, would play no part whatever in the 
plaintiffs' proposed program of judicial regulation, it 
is very clear that the plaintiffs are really asking this 
Court to bring about a transfer to the Federal district 


courts of the enforcement functions which the Executive 


$e 


af In the court below the plaintiffs claimed that one of 
he ad present lawsuit, from their point of 
he plaintiffs would be spared the bur- 
aping the details of a remedy and enforcing com- 
pliance"; this burden, they said, "would be on the Govern- 
ment officials", rather than the plaintiffs themselves 
Similarly, they argue here that if injunc- 
ed in this case, the burden of "enforce- 
11 upon "an executive agency", leaving "the 
of "such enforcement details" (Pls. Br. 55). 
These arguments, we submit, are wholly unrealistic. After 
all, "the Government officials" to whom they refer are their 
adversaries in this case, and the plaintiffs have made it 
quite clear that they consider those officials irresponsible 
and incapable of proper enforcement of the 1968 OFCC standards. 
It is therefore clearly predictable that the plaintiffs and 
their counsel would insist upon being directly involved in 
"shaping the details of a remedy and enforcing compliance" -- 
as was true in the case of Olinkraft -« and, as noted above, 
the District Court would inevitably become entangled in 
enforcement problems as well. 


Bait 


Branch of the Federal Government, with the blessings of 


the Congress, 2/ has placed in the hands of the OFCC. If 

the plaintiffs had pursued their administrative remedies before 
the OFCC and were now seeking judicial review of an alleged 
failure of OFCC to enforce its standards as maha the 

11 companies, the courts would be in a position to direct any 
necessary changes in OFCC's remedial and enforcement practices 
without becoming involved in direct judicial regulation of 

the companies' conduct, but such a limited judicial role will 
not be possible under the plaintiffs' present approach. We 
know of no way in which the plaintiffs can possibly justify 
their present attempt to effect a transfer to the Federal 
district courts of a responsibility which they were never 


intended to have. 


D. To the Extent that Plaintiffs Seek! 
Administrative Reforms Within OFCC, 
They Are Proceeding Through the Wrong 
Remedial Channel 


Although, as noted above, the plaintiffs have not 


asked in this case for a judicial opinion or injunctive 


1/ The Congress has long known of and endorsed the existence 
Of OFCC, and indeed has recently refused to allow that agency 
to be disbanded and become absorbed by other agencies. See Sen. 
Rep. No. 91 - 1137, Qlst Cong., 2d Sess., 203 see also Hearings 
before the Subcommittee on Labor of the Committee on Labor 

and Public Welfare on S. 2453, 9lst Cong., 1st Sess. 37, 38, 
92-98, 100, 114. 
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order which would directly require the OFCC to bring about 
internal changes in its remedial and enforcement programs, 
one clear message that emerges from their brief is that 
OFCC has been! officially appointed as the guardian of 
minority employees of Government contracts, that it has 


completely failed to fulfill the responsibilities of its 


guardianship, and that affirmative judicial action is 


urgently needed to bring about internal administrative re- 
forms which will make the agency's remedial procedures and 
enforcement efforts as effective as they should be. Assuming 
for the moment that reform of OFCC is one of the plaintiffs' 
objectives in this case, the question arises whether the 
plaintiffs should be permitted to seek this objective through 
a lawsuit to which OFCC is not a party, or whether they 
should be required to pursue their objective through the 

more conventional and demonstrably effective method of 
exhausting their remedies before the agency and seeking 
judicial review thereafter. 

We think that the answer is clear. If this Court 
were now to hold that persons in the plaintiffs' situation 
can ignore the OFCC entirely and impose upon the Federal 
District Courts the entire responsibility for dealing with 
racial discrimination problems among Government contractors, 


it would then be unlikely that any court would ever have 
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an opportunity to undertake a direct judicial examination 

of OFCC's internal activities, thus severely reducing 

the possibility of direct judicial action to cure whatever 
maladies may exist within that agency's administrative 
procedures. If the Federal District Courts are/now required, 
in effect, to take over the fact-finding and enforcement 
functions for which OFCC itself is supposed to be responsible, 


the result can only be that OFCC will wither on the vine 


and will never be restored to its proper position in the 


regulatory field. Conversely, if such plaintiffs are 
required first to go to the OFCC and there Compitte a con- 
crete record of agency conduct, and if they can show on 
the basis of that concrete record that the agency has not 
been. fulfilling its responsibilities, the Federal courts 
will then be available to review the record and to prescribe 
such corrective measures as may be necessary to rehabilitate 
the agency and set it on its proper course as the protector 
of minority employees. 

Very similar considerations contributed to this 
Court's recent decision in Medical Committee for Human Rights 
ve S.E.C., Supra. There, as here, an administrative agency 
had been given affirmative responsibility to serve as the 


guardian of an identified class of citizens as against 
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certain types of companies, and a member of the class 
asserted that the agency had not been properly ful- 

filling its obligations as against a particular company. 

It was argued to this Court that the aggrieved individual 
had the right, at his own expense, to bring an independent 
lawsuit to challenge the conduct of the company, Leaving 
the agency itself on the side lines, and it was argued that 
such litigation would be preferable to direct review of 
the agency's regulatory conduct. But this Court disagreed, 
Pointing out that the agency stood accused of various 
"procedural sins" and a failure to take affirmative action 
to protect the rights of the protected class (Slip Op. 2), 
the Court declared that there was "an independent public 
interest" in, having the courts examine, on direct judicial 


review, the agency's conduct in its role as protector of 


the class, rather than leaving the individual class member 
to institute an original suit against others at his own 
expense (see Slip Op. 22-23). "Direct judicial review", 
the Court said, "is unquestionably the most logical and 
efficient means" of insuring that the agency properly ful- 
fills its protective function and thus relieves the class 
members of the burdens of private enforcement suits. (Id. ) 
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This reasoning is squarely applicable here, 
Although the plaintiffs complain bitterly that individual 
employees should not be required, as a result) of OFCC's 
alleged inaction, to bring private lawsuits at their own 


expense in order to procure adherence to OFCC's standards 


(see Pls. Br. 48-54), they fail to see that one of the 


courses they have thus far rejected -- exhaustion of their 

OFCC remedies, followed by judicial review -- is the only 

direct way to insure that OFCC will properly fulfili its 

guardianship and thus relieve contractors! employees 
generally of the litigating expenses inherent in suits of 
the instant kind. Since there is "an independent public 
interest" in achieving exactly that result, and'since "the 
most logical and efficient means" of doing so is through 
direct judicial review of the administrative process, 
public policy bars the present case. 

II. PLAINTIFFS HAVE ADVANCED No JUSTIFICATION FOR THEIR 
REJECTION, AS "INADEQUATE", OF THE REMEDIES PRO} 
VIDED FOR THEIR BENEFIT IN’ THE CIVIL RIGHTS AcT 
OF 1964 

Although the plaintiffs have in effect acknowledged 
that, if they were now to commence lawsuits against the 

11 cited companies under Title VII of the Civil, Rights Act 

of 1964, that remedial channel would provide them with 
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injunctive relief against any deviation by the companies 
from the standards which the plaintiffs seek to enforce 
in this case, they insist that the Title VII remedy 


explicitly provided by the Congress for their benefit is 


so financially burdensome that it is not a practical 


avenue for obtaining injunctive relief (see Pls. Br. 48-54) . 
There are two basic answers to this line of argument, 
Speaking in practical terms, although it may be 
that pursuit of their Title VII remedies might cost the 
plaintiffs somewhat more than would the present lawsuit, the 
plaintiffs have Significantly overstated the difference 
between the burdens that are foreshadowed by the present 
case and the burdens that would be involved in Title VII 
litigation. In the first place, the plaintiffs' brief 
complains that if they were to pursue their Title VII 
remedies, they would have to pay for "lengthy and costly 
depositions" and "extensive travel to plants spread through- 
out the South” (Pls. Br. 51). Counsel for American and 
Scott find this suggestion surprising, because 
counsel for the plaintiffs announced during the proceedings 
below that they intended to embark in this case upon an 
extensive discovery program which would include the taking 
of depositions, at the mills of officials and employees of 


the 11 named companies -- which means that many of the 
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depositions and travel expenses which the plaintiffs fear 
from Title VII litigation would be involved in the present 
case as well. Secondly, the plaintiffs contend that in 
the present case they expect to make use of Federal 
investigators' reports which they hope will relieve them 
of the necessity of uncovering the facts for themselves 
(Pls. Br. 50-51). But there is nothing to suggest that 
such reports (if they exist) would provide nap omontioes 
benefits. American and Scott would expect such reports to 
refute, rather than support, the plaintiffs! ae iion. in 
which event the plaintiffs would have to pursue the on-site 
discovery program, at the mills, which they have already 
said they wish to undertake in any event. 
Next, the plaintiffs complain that pursuit of 
their Title VII remedies would require them to engage in 


"16 separate trials" (id.). But of course the present case 


will require litigation as to the practices followed by each 
of the 16 cited mills, which would probably amount to 16 
trials mingled into one, and it is difficult to believe that 
one omnibus trial involving 16 separate industrial situations 
would involve substantially less effort than the "16 

separate trials" envisioned by the plaintiffs under the Title 


VII approach. 
Finally, the plaintiffs argue that Title VII 


litigation would involve out-of-pocket expenditures of 


"thousands of dollars" for "deposition transcripts, the 
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copying of documents or otherwise compiling information, 
expert witness fees" and the like, many of which "may not 
be recoverable as costs" (Pls. Br. 51-52), but they fail 
to mention that the same types of expenses will be 
involved in the present case and that their rights to 
"recover" such costs here are no greater than in Title 
VII litigation. Moreover, they also fail to mention that 
Title VII litigation provides one distinct financial 
advantage over the present case -- namely, that in Title 
VII litigation (but not here) the plaintiffs, whether they 
won or lost, might receive an award ofattorneys' fees, the 


major expense involved in litigation of any kind. 42 U.S.C, 


§ 2000e-5(x) 2/ 
In short, if it is true, as the plaintiffs contend, 


that the. Title VII remedial channel is "a road that they 
cannot afford to ride" (Pls. Br. 54), it is highly doubtful 
that the plaintiffs themselves have chosen a significantly 
cheaper one. It is conceivable that the laws of the United 
States simply do not provide the plaintiffs with as cheap a 
remedy as they would like, but that is a problem that can be 


solved only by the Congress, not by the courts, and, indeed, 


i/ Seep. 12, note 3 supra. 
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as the plaintiffs themselves emphasize, it is a problem with 
which the Congress at this very time is trying to come to 
grips. i/ : 

Quite apart from the question of expense (the princi- 
pal basis of the plaintiffs' objection to the Title VII 
remedy), it should be emphasized that in 19614, when Congress 
considered the question of where judicial relief should be 
made available to employee-plaintiffs for grievances of 


exactly the kind asserted here, it deliberately decided to 


give such plaintiffs a number of choices of venue, but on 


the facts of the present case those choices did not and do 


=// 


not include the District of Columbia. — Moreover, since the 


1/ See the plaintiffs! discussion of the Equal Employment 
Opportunities Enforcement Act of 1970, which has passed the 
Senate and which may, in the near future, provide additional 
financial assistance for Title VII litigants Goro Br. 53). 
See S. Rep. No. 91-1137, 91st Cong., 2d Sess. +970) 


2/ Section 706(f) of the Civil Rights Act of 1964, 42 U.S.C. 
§ 2000e-5(f), provides in relevant part as follows: 


"Such an action may be brought in any judicial 
district in the State in which the unlawful employ-= 
ment practice is alleged to have been committed, in 
the judicial district in which the employment 
records relevant to such practice are maintained 
and administered, or in the judicial district in 
which the plaintiff would have worked .but|/for the 
alleged unlawful employment practice, but if the 
respondent is not found within any such district, 
such an action may be brought within the judicial 
district in which the respondent has his yeas 
office." (cont'd) 
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Subpoena power of the District Court below does not 

extend to persons who are situated at the 16 cited mills 

and who presumably have intimate knowledge of the employ- 
ment practices challenged in this case, it is clear that 

the latter court is a far less appropriate forum for 
litigating these factual issues than the Federal district 
courts so carefully designated by Congress itself, Here 
again, therefore, to the extent that the plaintiffs are 
distressed at the prospect of having to seek redress for 
their alleged grievances in jurisdictions which they do 

not consider convenient, their complaint is really one that 
Should be taken up with the Congress. In the meantime, the 
plaintiffs should not be permitted to proceed with their 
current effort to bring about an unauthorized reallocation 

of the functions and responsibilities which the Congress and 
the President of the United States have so carefully assigned 
to the OFCC, the EEOC, and the various Federal district courts 
throughout the country. 


ee 
(cont'd) 


It is understood that none of the eleven companies and 16 
mills identified in this case would be subject to suit in the 
court below under the foregoing provision, 
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III. THE PLAINTIFFS' REQUEST FOR A LENGTHY SERIES OF 
UNNECESSARY CONSTITUTIONAL RULINGS RENDERS THIS 
ACTION UNTENABLE 

Before spelling out our objections to the plain- 
tiffs' request for Constitutional rulings in this case, 

it is appropriate to note one puzzling aspect of the 

asserted Constitutional approach. The plaintiffs! brief 

in this Court asserts that when the Federal Government 

indirectly "supports a company through valuable Government 

contracts", it has a Constitutional duty to insure that 
the company adheres to certain "minimum standards of per- 
formance" with respect to racial discrimination among 
employees (Pls. Br. 9). In other words, the argument is 
that the Constitution itself embodies the cited "minimum 
standards", and the plaintiffs then state as follows: 
"In this case plaintiffs urge that th 
basic minimum [Constitutional] standards a 
those articulated in the Government's own 


ronouncements [i.e., the 1 standa 
of OF . -, emphasis supplied). 


As we understand it, the plaintiffs are really saying that 
in 1968 the OFCC had "a Constitutional duty” to promuigate 


exactly the administrative standards that it did in fact 


promulgate (see Pls. Br. 10-11), and the plaintiffs now 


want judicial confirmation that this 


In our view, however, the request is wholly 
improper. Given the fact that OFCC actually promulgated 
a set of standards which the plaintiffs find entirely satis- 
factory (indeed, they insist that "this action is designed 
solely" to obtain adherence to those standards, Pls. Br. 6), 
the question whether OFCC had "a Constitutional duty" to 
do what it did in fact is entirely academic (see Pls. Br. 
10-11). Since it is perfectly clear that no court can 
properly be requested to decide academic Constitutional 
questions, we think that the plaintiffs' insistence that 
their "sole" objective is to procure adherence to existing 
administrative standards deprives them of the right to ask 
for a judicial resolution of the Constitutional issues which 
they seek to raise in this case. 

On the other hand, assuming arguendo that the fore- 


going view is wrong, we have a further and very fundamental 


objection to the plaintiffs' "Constitutional" case -- namely, 


that the plaintiffs below were calling upon the District 

Court to embark! upon a whole series of separate Constitutional 
rulings, none of which would have been required if the plain- 

tiffs had successfully pursued their two alternative remedies, 
and that the Supreme Court of the United States has squarely 


held in such circumstances that such a Constitutional suit 
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may not be maintained, at least until the alternative 


remedies have been exhausted. 


A. Despite Their Protestations to the Contrary, 
the Plaintiffs Seek a Lengthy Series of 


Constitutional Rulings in this Case 


Perhaps the best way to demonstrate the complexity 
| 


of the Constitutional rulings requested is to focus again 

on a Single employment practice. As noted above, the 
plaintiffs apparently believe that each of the 16 mills 
identified in the Complaint is using a pre-employment test 
which is not "predictive of job performance" and which in 
fact "disqualif [ies] black applicants and employees in sub- 
stantially greater proportions than [it disqualifies ] white 
applicants and employees" (Compl. Para. 6(d), App. 12). 
Presumably there are substantial variations and differences 
as among the 16 pre-employment tests used by the 16 mills, 
and the plaintiffs were apparently proposing in the District 
Court to show as to each particular mill (a) that a specific 
test of stated characteristics and content was being used 

by the mill; (b) that the test was de facto discriminatory; 
(c) that since OFCC sanctions had not terminated the use 

of the test, the Federal Government was ipso facto "acauiescing" 
and acting as “a joint participant" in a racially discrimina- 
tory practice (see Pls. Mem. 12-16); and (d) that as a matter 


of law the test was so racially discriminatory as to render 
| 
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the Federal Government's "participation" in the practice 


a violation of the Fifth Amendment of the Constitution. 
From the point of view of the tasks and dif- 
ficulties involved for the District Court below, the 
implications of this theory are startling. Assuming for 
the moment that the 16-mills use 16 (or 12 or 10) dif- 
ferent pre-employment tests, it would have been incumbent 
upon the District Court to receive evidence as to the 
content, characteristics and racial implications of each 
test separately and then to consider as to each test 
whether it was so discriminatory that its continuing 
existence, unimpeded by the Federal Government, violated 
the Due Process Clause of the Fifth Amendment -- with the 
result that the District Court would have been required, 
simply on the one subject of pre-employment testing, to 
make 19 or 12 or 16 separate Constitutional rulings. And 
when we add the various other hiring and promotional 
practices challenged by the plaintiffs in this case, and 
also take into account the many variations of each practice 
which presumably occur as among the 16 different mills, it 
becomes clear that the plaintiffs were asking the District 
Court to embark upon a lengthy series of Constitutional 


rulings with respect to the detailed business practices 
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carried on in varying different forms by this large group 
of industrial plants.” ‘The District Court below was 
understandably reluctant to embark upon this process, at 
least until the plaintiffs had demonstrated that they 
could not obtain the relief which they seek through the 
two conventional remedial procedures provided for their 
benefit, neither of which would have required any court 
to make any Constitutional rulings at all. Not ing that 
"lt Jraditionally courts avoid Constitutional issues, 
especially when other adequate remedies as here are 


available" (citing Aircraft _& Diesel Corp. v- Hirsch, 331 


U.S. 752 (1947)), Judge Jones dismissed the Complaint 


below (App. 51). 


Neen eee EEE 


1/ In this Court the plaintiffs have sought to! minimize the 
Humber of Constitutional rulings which they seek by claiming 
that they are not concerned “with the details of employer 
action" but "only with the broad contours" of the employ- 
ment practices involved (Pls. Br. 9-19). But we do not see 
how that can be so. If Mill A uses one pre-employment test 
and Mill B uses another, and if the plaintiffs claim as they 
do that each test constitutes a separate violation of 
Constitutional rights, the District Court would have no 
choice but to examine each test separately and make a 
separate Constitutional ruling thereon. Moreover, if this 
Court is interested in determining exactly how detailed and 
intricate the problems of pre-employment testing can be, it 
need only examine the writings of plaintiffs' counsel (as 
cited in their brief at page 4): Cooper and Sobol, "Seniority 
and Testing Under Fair Employment Laws: A General Approach 
to Hiring and Promotion", 82 Harv. L. Rev. 1598, 1637 (1969). 
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B. Traditional Judicial Policy Against Unnecessary 
Constitutional Rulings Bars the Present Suit 
In Aircraft & Diesel Corp. v. Hirsch, supra, 
the Federal Renegotiation Board had determined that 


the petitioner, a Government subcontractor, had earned 
excess profits on war contracts, and the Government had 
directed the contractors with whom petitioner did business 
to withhold further payments to him. The petitioner filed 
Suit directly against the members of the Board, seeking a 
declaration that the statute under which the Board acted 

was unconstitutional. The District Court dismissed the 
suit, and the Supreme Court affirmed. The petitioner, the 
Court said, already had two alternative routes to the actual 
relief it sought -- a determination that it was not liable 
for excess profits. One was an administrative proceeding 

in the Tax Court (which the petitioner had already begun), 
seeking a redetermination on the merits. The other was 

a suit against the contractors who were withholding payments 
from petitioner at the Government's direction. The Supreme 
Court held that these remedies had to be pursued before he 


could assert his "Constitutional" suit against the Board. 


"[A] strong reason for not allowing this suit", the Court 


said, is "the very fact that [it raises] Constitutional 
issues" which might not have to be resolved if the alterna- 


tive remedies were pursued. 331 U.S. at 772. 
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Plaintiffs seek to dispose of Aircraft & Diesel 
on five ehenaee 

(1) Plaintiffs say that the Tax Court remedy 
in Aircraft & Diesel was, by statute, exclusive. But 
in that very case the Supreme Court held that the Tax Court 
remedy was not exclusive because suit against the contractors 
was another available remedy. Moreover, we know of no case 
which holds that administrative remedies have to be exhausted 
only when they are made exclusive by statutes“ certainly 
Aircraft & Diesel does not so hold. i 

(2) Plaintiffs also say that ina Title VII action 
they could not secure a decision on their Constitutional 


claim. (Presumably OFCC could not decide such a question 
either.) The relevance of this point is not apparent, 

even if it be assumed that this case really poses Con- 
stitutional questions for decision. If plaintiffs obtained 
all the relief they wanted through one of the other remedial 
channels, there would clearly be no need for any court to 
decide the abstract (and difficult) constitutional questions 


which plaintiffs seek to raise. 


(3) Plaintiffs say further that a court in a 
Title VII action could not give them "the relief in the 


way of additional Government enforcement which is being 
| 


2/ These are listed as "First" through "Fourth" in plain- 
tiffs’ brief (pp. 58-60), but the "Second" pcint actually is 
two points. 


2/_ See Illinois Commerce Comm. v. Thomson, 318 U.S. 675, 686 
943); Natural Gas Pipeline Co. v. Slattery, 302 U.S. 300, 


309, (1937). 
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Sought" (Pl. Br. 59). The statement is puzzling because, 
as noted above, the plaintiffs did not ask the District 
Court to direct any administrative enforcement; they asked 
only for judicial debarment. In any event, the argument 
overlooks (a) the fact that administrative enforcement 
would presumably be available through the OFCC remedy 
(including judicial review if necessary) and (b) the fact 
that, if they pursued their Title VII remedy successfully, 
OFCC would presumably follow the judicial precedent, as it 
has in the past (see pp. 910 supra), and conduct its 
enforcement program accordingly. 


(4) Plaintiffs also attempt to distinguish Air- 


craft & Diesel on the ground that if the petitioner there 


had pursued its, Tax Court remedy and prevailed, it would have 
been compensated, through interest, for the loss of the use 
of its money during the litigation. But Title VII would 
provide plaintiffs with the equivalent -- back pay -- 

for any losses they suffered by reason of the time 

involved in the litigation. 42 U.s.c. § 2000e-5(g).- 


Moreover, even if plaintiffs could show that their OFCC 


———————— 


i/ It should be noted that in this respect the Title VII 
remedy is actually superior, from the plaintiffs' point of 
view, to the present lawsuit. In this case the plaintiffs 
have not asked for back pay; they have asked only for 
injunctive relief. But if they successfully pursued their 
Title VII remedy, they could obtain not only injunctive 
relief but back pay as well. 
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and Title VII remedies would be more time-consuming and 
less convenient than the present action, Aircraft & 
Diesel makes clear that this would not justify their 
failure to pursue the less convenient remedial channels. 


331 U.S. at 774. 


(5) Finally, plaintiffs suggest that in Aircraft & 


Diesel the petitioner could have litigated his claim against 
the Government by pursuing one of his alternative remedies, 
whereas neither of the alternative remedies available here 
would enable plaintiffs to litigate against the Government. 
Apart from being a variation on points (2) and (3), the 
Suggestion is simply incorrect. We have already demon- 
strated that plaintiffs! OFCC remedy would allow them, 

if necessary, to litigate against the OFCC itselt. 

Thus, Aircraft & Diesel stands as direct and 
precise authority for dismissal of this case. Here, as 
there, the complainants have available two conventional 
remedies through which all of the actual relief sought 
could be obtained without calling upon the judiciary to 
decide novel, difficult, and unnecessary Constitutional 
questions. Here, as there, the fact that the Convent tonee 
remedies would involve suits in other jurisdictions against 


other defendants and that they may be "neither so expeditious 
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nor convenient" as the remedy proposed by the plaintiffs 
is no basis for entertaining a request for Constitutional 


rulings which may never have to be made. 331 U.S. at 774. 


CONCLUSION 
For the foregoing reasons the decision of the 
District Court below, which dismissed the present action, 


should be affirmed. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,596 


ISIAH HADNOTT, et al., 


Appellants, 


Vv. 
MELVIN R. LAIRD, et al., 


Appellees. 


REPLY BRIEF FOR APPELLANTS 


The essential thrust of the brief of appellees 
1 


American Can Company and Scott Paper Company is that the 
decision of the court below dismissing the complaint 
should be affirmed because the handling of the case would 


impose substantial, and perhaps even inappropriate, burdens 


1 
For clafity, appellees American Can Company and 
Scott Paper Company, who intervened in the court below on 
the side of the original defendants, are referred to herein 
as "the intervenors". The original defendants, Secretary of 
Defense Laird and General Services Administrator Kunzig, 
appellees here, are referred to as "the federal defendants". 


on the district court, and because there is an alternative 
procedure through the Office of Federal Contract Compliance 
by which the plaintiffs can secure governmental enforcement 
of fair employment practices among government contractors. 
A brief review of what is involved in this case will make 
clear that both of these assertions are faeelrouneieade The 
case will not impose unmanageable or inappropriate burdens 
on the district court. And both because of the inherent 
inadequacy of OFCC procedures and because of that agency's 
failure to require compliance from employers with whom they 
have long been in negotiation, plaintiffs should not now be 
required to further await OFCC action before moving to secure 
effective judicial relief. 


I. CONTRARY TO THE 
PLAINTIFFS! CLA 
TIONAL RULINGS NOR WOULD IT INVOLVE T 
DETAILS OF THE EMPLOYMENT PRACTICES 0 
COMPANIES. 


Placing completely to one side for a moment questions 
of exhaustion and alternative remedies, it would be helpful to 
restate exactly what it is the plaintiffs are asking the court 


below to do. With respect to each of the named companies, 


Plaintiffs seek a determination that it isa substantial govern—_ 


ment contractor and that it is engaged in certain systematic, 
readily identifiable discriminatory employment practices, 
Upon this showing, plaintiffs seek an injunction prohibiting 
the defendants, who are the heads of the procurement agencies 
involved, from awarding government contracts to these companies 
until they have determined that the discriminatory practices 
have been eliminated. 

The companies' status as neScrement contractors can 
easily be established by interrogatories directed to the 
federal defendants. The alleged discriminatory employment prac- 
tices by the companies primarily involve personnel testing and 
progression line seniority in plants that were formerly segre- 
gated. With respect to each of these issues, certain explicit 
legal principles have been developed which can be simply stated 
ane in this case, simply applied. 

Testing. Where a personnel test disqualifies or 
disadvantages blacks as a group to a greater degree than it 
does whites as a group, it cannot be used for any personnel 
decisions unless it has been determined by the employer through 
appropriate professional techniques to be valid in significantly 


improving predictions of job performance. In other words, once 


the differential impact of the test is shown (and this differen- © 


tial impact exists in virtually all cases of southern use of 


standardized personnel tests), the use of the test is unlawful 


unless a professional showing of validity can be made by the 


employer.2/ 

Plaintiffs allege, and the allegation must be 
treated as true at this step of the litigation, that most of 
the companies involved in this case use personnel tests that 
disproportionately disadvantage blacks and that have never 
been validated at all. If this is true, they are per se un- 
lawful under applicable standards. While questions of the 


exact contours of a proper validation study are sometimes 


ate YVottice of Federal Contract Compliance; U.S. Dep't 
Labor, Validation of Tests by Contractors and Subcontractors 
Subject to the Provisions of Executive Order 11246, 33 Fed. 
Reg. 14392 (Sept. 24, 1968);Equal Employment Opportunity Com- 
mission, Guidelines on Employee Selection, 35 Fed: Reg. 12335 
(1970); Hicks v. Crown Zellerbach Corp., 3 CCH Emp. Prac. Dec. 
7 8037. (E.D. La. 1970 interpreting Title VII of;the 1964 Civil 
Rights Act); Arrington v. Massachusetts Bay Transportation Author- 
ity, 306 F.Supp. interpreting the 14th 
Amendment); Penn v. Stumpf, 308 F.Supp. 1238 (N.D. Cal. 1970) 
(same). See also Dobbins v. Local 212, 292 F. Supp. 415 (S.D. 
Ohio 1968) (Title VII). The only case to the contrary, Grigss 
v. Duke Power Co., 420 F.2d 1225 (4th Cir. 1970), is pending 
on writ of certiorari on this is.ue in the Supreme Court of the 
United States, cert. granted, 399 U.S. 926 (1970), No. 124, Oct. 
Term 1970. The Solicitor General has filed an amicus curiae 
brief in Griggs on behalf of the United States, urging that the 
court of appeals be reversed for failing to adopt the rule sun- 
marized in text and adopted by the other authorities cited 
herein. 


Compitcantede/, here, where there have been no studies, or 
studies so fundamentally deficient as to be the equivalent 
of none, close questions concerning the quality of a valida- 
tion study are not involved. Plainly, both the relative 
racial impact of'a test and the existence or nonexistence of 
a validation study can be easily established by discovery and 
presented to the district court in aocumentary: forn, 
without the necessity of calling live witnesses. Contrary to 
the intervenors' repeated assertions to the contrary, the 
applicable legal standards, which focus on racial impact and 
professional validation, mean that the district court would 
never be in a position of itself evaluating the validity of 
any test or the content of any job. 

Progression Line Seniority in Formerly Segregated 
Plants. It is racially discriminatory to allocate promotions 
in formerly white only progression lines, in situations Soe 


ving black employees who were employed prior. to the elimination 


of segregation, on length of time in the "white" line or ina 


1 : 
V see generally Cooper & Sobol, Seniority and Testing 
Under Fair Employment Laws: A General Approach to Objective 
Criteria of Hiring and Promotion, 82 Harv. L. Rev. 1598, 1637- 
1669 (1969). . 


a particular "white" job. Rather, in these situations, the 

employee with greater length of service with the company, 

regardless of prior work assignment, must be promoted .2/ 
Until some point in the early or middle 1960's, 


all southern pulp and paper mills maintained separate jobs 


for whites and for placks .2/ In fact, segregated local unions 


| 

Office of Federal Contract Compliance, U.S. Dep't 
Labor, Memorandum from Ward McCreedy, Acting Director, "Dis- 
criminatory Seniority Systems", Reprinted in Record of this 
Appeal, Document 17, Exh. A; United States Vv. Local 189, 416 
F.2d 980 (5th Cir. 1969), cert. denied, 597 Us. 919 (1970); 
uarles v. Philip Morris, Inc., 279 F. Supp. 505 (£.D. Va. 
1968); Hicks v. Crown Zellerbach Corp., 58 Lab. Cas. 7 9145, 
49 F.R.D. 154, E.D. La. 1968); Johnson v. Continental 
Can Co., 63 Lab. Cas. £ 9481 (W.D. La. 1970). See also 
Tnited States v. Haves Int'l Corp., 415 F.2d 1038 (5th Cir. 

Tnited States v. Sheet Metal Workers, Local 36, 416 
F.2d 125 (Sth Cir. 1909); Dobbins v. Local 212, supra. (All 
the cases cited in this footnote were decided under Title 
VII of the Civil Rights Act of .1964. | 


V/ 


Northrop, Negroes in the Paper Industry (Univ. 
of Pa. 1969). 


2 


were maintained to implement job segregation.2/ These facts 


have never been denied in any litigation involving fair employ— 
ment in southern pulp and paper mills ana ‘can be easily estab- 
lished. Once this predicate is laid, the only remaining 
question is whether promotion within formerly white-only lines 
of progression or departments are based on seniority in those 
lines or departments or on total length of service in the plant. 
The answer to this question is contained in the applicable 
collective bargaining agreements, and any modifications 
resulting from government agreements or court orders, and thus 
can simply be established. 

In_ofher words, the case involves simple questions 


of compliance with straightforward easily applied legal 


1 

aes e€.&., Hicks v. Crown Zellerbach Cor ar 
5 CCH Emp. Prac. Dec. V 8057 (1970); united States v. 
Local 189, 282 F. Supp. 39 (E, 1968), aff'd 410 F.24 
980 (5th Cir. 397 U.S. 919 (1970). 


-7- 


saaieten 2 If the case proceeds to the merits, virtually 
all the relevant facts could be put before the district court 
in documentary form. Indeed, it is probable that the relevant 
facts, which are hardly subject to dispute, erel comiamned in 
the defendants! own reports on the employment practices of the 
companies involved. 

The intervenors have preded that a consideration of 
the case on the merits would involve the district court in 
detailed consideration of the employment practices in each of 


the plants, and as to each, in the resolution of disputed factual 


questions. We have tried to demonstrate why this is not so. In 


Ypsotn because the applicable legal principles can 
be simply applied, because they derive from a constitutional 
source, because they were all judicially developed (see 
Intervenors' Brief, pp. 9-10) and because the primary mechanism 
for enforcement of equal employment policies are judicial pro- 
ceeding under Title VII of the Civil Rights Act of 1964, there 
is obviously nothing to the intervenors' argument that the 
doctrine of primary jurisdiction bars judicial action on these 
issues until there has been a final agency determination. The 
"primary jurisdiction" cases cited by the intervenors involve 
situations in which an administrative agency was created by the 
Congress and granted exclusive original jurisdiction over com- 
plicated administrative and regylatory questions. Port of 
Boston Marine Terminal Ass'n v, Rederiaktiebolaget Transatlantic, 
59 U.S.L.W. 4007 Federal Maritime Commission 
jurisdiction over a dispute between maritime terminal operators 
functioning pursuant to a Commission approved.agreement); Far 
East Conference v. United States, 542 U.S. 570 (1952) (Federal 
Maritime Board jurisdiction over steamship carrier rates). 


~ 


any event, the district court would certainly be able to limit 


plaintiffs' proof to that of blatant objective discriminatory 
policies and to exclude proof of more subtle or less identi- 
fiable violations, and plaintiffs should not be denied the 
opportunity to make the limited showing outlined here because 
the trial of other, more complicated, issues might constitute 
a burden on the district court. 

The intervenors argue that a ruling that the 
federal government may not purchase from employers who 
discriminate in employment on grounds of race would only 
be the first of a large number of constitutional rulings. 
They assert that the Court has been asked to pass on the 
legality of employment practices at each of the plants, 
and if these practices were thereafter altered, to pass on 
the legality of the altered practices. But once the 
basic constitutional ruling concerning the due process” 
restrictions on the procurement policies of the federal 
defendants is established, it is meaningless to assert 
that a decision as to the racially discriminatory nature 
of an employment practice is a constitutional decision. It 
may be a constitutional decision in the sense that in the 
absence of the Constitution the decision would not be made, 


but these questions would not involve the interpretation 


-9- 


of the Constitution, which is the central concern of the tradi- 
tional forbearance from constitutional decisions, but mexery, the 
resolution, under familiar principles, we: whether or not a 


particular employment practice is racially discriminatory. 


And, as the fnteryenors necorntze a the principles by 


which these questions can be answered, which do not vary 
whether the prohibition against racial discrimination is 
statutory, executive or constitutional, are well settled. 

We have suggested that the initial factual and legal 
determinations leading to an order will not require compli- 
cated factual decisions or repeated constitutional rulings. 
Moreover, compliance with an injunction against the award 
of federal procurement contracts to those companies who 
have been shown to discriminate should not involye the 


Court in-detailed determinations as to the legality of 


altered practices. 


The point can be illustrated with respect to the 


testing issues -- the example used by the intervenors .2/ 
Upon an initial showing that_a contractor is using a test 
that disproportionately disadvantages black applicants and 


’ | 


1/ 
Intervenors' Brief, pp. 9-10. 


Sra. at 20, 45-45. 


employees and that has not been shown to be valid, the 
defendants would be ordered to require a showing of validity 
in accordance with accepted principles before awarding fur- 
ther contracts. But there is no reason why the Court, 
rather than the federal defendants, would then make the de- 
termination whether forthcoming validation efforts are satis- 
factory. Once they are told what the law requires, it may 
be assumed that the federal defendants will enforce it. The 
difference from the present situation would be the judicial 
ruling that the contract compliance program is not a voluntary 
endeavor, but a constitutional condition of government procure- 
ment. The injunction would prohibit any further government 
contracts until a determination of compliance is made. By 
contrast, at present, contracts continue to be awarded while 
no determinations are made and while the matter essentially 
drifts along amidst endless negotiations, 

Of course, if the injunction sought by the plaintiffs 
should issue, they, or some of them, may have a quarrel with a 
particular determination of compliance by the defendants. The 
Court may or may not want to consider plaintiffs' contention 


that an alteration of practice accepted as Satisfactory by 


the defendants is inadequate but, it seems plain that the time 


for judicial reluctance to become involved in the day to day 
details of contract compliance is when the courts are asked 
to do so, not when, upon what will be an indisputably clear 
showing of discrimination, they are asked simply to declare 
the broad principle that the due process clause requires non—- 
discrimination in employment by federal contractors and to 
issue an injunction against the award of contracts in the 
absence of an executive determination of compliance. There 
are too many situations in which this Court has informed a 
federal agency of its legal obligations and then withdrawn 
to permit the agency to enforce that mandate for the inter- 
venors now persuasively to argue that if the Court declares 
the constitutional rights involved, it must then take over 
the administration of the program, 

"Limited and partial review to serine 

the legal framework within which adminis-— 

trative discretion must be exercised is 

scarcely a doctrinal innovation." 
Medical Committee for Human Rights v. S.E.GQ, | U.S. App. 


D.C. » 432 F.2a 659, 675 (1970). See, e.g., Perkins v. 


Elg, 307 U.S. 325, 349-50 (1959); Williams v, Robinson, 


U.S. App. D.C. » 452 F.2d 6357, 641-42 (1970). 


Judicial relief would be precisely the 
Same as in the recognized instances of 
review by Courts of Commission action: 

if the legal principles on which the 
Commission acted were not erroneous, 

the bill would be ordered dismissed; if 
the Commission was found to have proceeded 
on erroneous legal principles, the Com- 
mission would be ordered to proceed within 
the framework of its own discretionary 
authority on the indicated -correct 
principles." 


Rochester Telephone Corp. v. United States, 507 U.S. 125, 
136 (1939). 
The Court is well equipped to decline to involve 


itself in detailed determinations of compliance, on the 


ground that they involve discretionary decisions, when it 


appears appropriate to do so.2/ 


———————— ee 


Y/tne i he stipulation 
leading to the om Inc. from the case 
indicates the com i i - (Brief, 
pp. 45-47.) But i i » Plaintiffs undertook the 
role that should 


but on the fe 
officials are 


Satisfactory agre 
avoid the risk of loss of governm 


II, THE PROCEDURES OF THE OFFICE oF FEDERAL 
CONTRACT COMPLIANCE DO NOT BAR THIS SUIT. 


Plaintiffs' contentions with sages eee OFCC 
remedies are two-fold. First, under the standards estab- 
lished by the Supreme Court last term in Rosado v. Wyman, 2/ 
the OFCC procedures on their face preclude the. application 
of the exhaustion doctrine in this case. Second, apart 
from the legal insufficiency of OFCC procedures, further 
resort to that agency should not be required because it has 
been considering and negotiating with respect to the elimi- 
nation of systemic racially discriminatory employment 
practices in southern pulp and paper plants for over two 
years and in all this time has neither achieved) compliance 
with its own standards, nor instituted formal proceedings 
leading to debarment of the companies. The appellees have 
not rebutted either of these contentions, 

A. In their main brief, pp. 33-40, plaintiffs 
discuss the requirements for an adequate adninistrative 
process, as set forth by the Supreme Court in Rosado Vv. Wyman, 


and the several respects in whi-h the OFCC procedures fail 


’ 


597 U.S. 397 (1970). 
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to meet these requirements.2/ As appellees have not made 


any substantial response to this argument, appellants rely 


Yas plaintiffs' main brief makes clear, the only 
step that the OFCC regulations allow them to take is to file 
complaints against contractors. If investigation of these 
complaints reveals discrimination by any company, nothing in 
the regulations permits plaintiffs to trigger federal correction 
of the company's practices, to determine the methods to be used 
by the government to attempt such a correction, or to partici- 
pate in the corrective process. 


(a) As plaintiffs' counsel discovered by personal 
experience, although plaintiffs may file OFCC complaints, 
neither they nor their representatives may have access to the 
OFCC log to determine what action, if any, has been taken by 
compliance officers on their complaints. 


(b) As the OFCC regulations themselves reveal, the 
initial and emphatically preferred method of obtaining compliance 
is through informal negotiation between compliance agency and 
contractor, 41 C.F.R. §§ 60-1.24(c)(2), —- 1.20(b). The 
language of these regulations itself makes clear that employees 
such as plaintiffs are excluded from these negotiations. The 
federal defendants have not disputed this interpretation. 


(c) Informal conciliation can drag on for months and 
years without reaching agreement or incurring debarment, or can 
terminate with an unsatisfactory agreement -- all without the 
participation of employees such as plaintiffs. Contrary to 
intervenors' assertion, n, 1, at 40, there is record support for 
these propositions in the affidavits submitted by the federal 
defendants themselves, see infra pp. 18-21, and in the compliance 
agreements attached as Exhibits C-E to plaintiffs' Memorandum In 
Opposition To Defendants' Motions To Dismiss And For Summary 
Judgment below, Document 17. 


(a), As the OFCC regulations themselves reveal, 
plaintiffs cannot circumvent the informal process by calling 
formal administrative hearings. Only the government and the 
contractors can. 41 C.F.R. §§ 60-1.26(b)(1), (2); -- 2.2(c)(1). 
Neither the intervenors nor the federal defendants argue to the 
contrary. 


‘on the presentation in their main brief. We wish to 
emphasize, however, that the other arguments on the question 


of exhaustion proceed on the assumption -- which Rosado 


directly rebuts -- that the OFCC has procedures that are 


facially suitable to the application of the exhaustion 


doctrine. 


(footnote / from preceding page--continued) 


(e) In the rare event that a formal hearing is 
held, pursuant to the OFCC regulations, the plaintiffs cannot 
participate in it unless they can prove they will "contribute 
materially" to its disposition, 41 C.F.R. § 60-1.26(b)(1). 
Contrary to intervenors' assertion, at 54-35, persons in 
plaintiffs' position have never been granted more than amicus 
status in any of the-hearings.held so far. See Smith Affidavit; 
App. 50-31. Moreover, intervenors' suggestion that NAACP at- 
torneys representing black employees in the Bethlehem Steel 
hearing might have been allowed full participation in the 
Bethlehem Steel hearing, had it ever reached the merits, is 
completely erroneous, as their counsel conceded to the Court 
in their letter of January 13, 1971. The panel's decision, 
handed down on December 18, 1970 (OFCC Docket No. 102-68) was 
based on thousands of pages of testimony, given iover the course 
of a year, on the company's employment practices, and the NAACP~ 
representatives were never allowed more than a Limited advisory 
role. . 


(£) Even when companies enter into compliance agree- 
ments, as in the recent cases of St. Regis, Union Camp, and 
Westvaco -- whose practices first came under federal scrutiny 
because of OFCC complaints filed by plaintiffs -- counsel for 
plaintiffs find it difficult if not impossible even to obtain 
copies of these agreements from federal compliance officials. 
The OFCC refused to act without the advice of the Solicitor of 
Labor, which was never offered. Counsel for plaintiffs were 
finally given only a copy of ‘the Union Camp agreement, on the 
condition that they did not publish its provisions on goals and 
timetables. They were unable to secure a copy of the St. Regis 
or Westvaco agreement, 


26= 


B. On the question of OFCC inactivity and delay, 
the crucial point in the intervenors' brief is the repeated 
claim that the facts upon which plaintiffs' position is 
based have not been proven. But the uncontradicted affidavits 


submitted by the federal defendants in support of the only 


motion for summary judgment filed below i/ substantiate 


1 

san intervenors filed only a "Joint Motion to 
Dismiss". While they argue in this Court that the motion to 
dismiss should be treated as a motion for summary judgment, 
there is no basis whatever for this claim. Rule 12(b) of the 
Federal Rules of Civil Procedure provides that motions to dis- 
miss on the ground of "failure to state a claim upon which 
relief can be granted" may, under certain circumstances, be 
treated as a motion for summary judgment. The intervenors' 
motion to dismiss was not based on an alleged failure to state 
a claim upon which relief can be granted, but was based on 
"lack of jurisdiction over the subject matter". App. 23. 


- Since the intervenors' motion was a motion to dis- 
miss, and nothing more, it necessarily assumed the truth of 
all the allegations of the complaint. Moreover, the two 
affidavits filed by the intervenors do not rebut the affidavits 
of the federal: defendants with respect to federal compliance 
efforts. . 


plaintiffs' allegations that the OFCC has failed to move 
swiftly or effectively to eliminate the discriminatory 
employment practices followed by the companies involved in 
this suit. 

In support of their motion for summary judgment 
the federal defendants filed two affidavits: an affidavit 
executed by John Wilks, Director of the Office of Federal 
Contract Compliance in the United States Department of Labor, 
and an affidavit by Albert R. Jarrett, Chief of the Field 
Operations Division, Office of Contract Compliance, Defense 
Supply Agency, Department of Defense. App. 18, 16. These 
affidavits set forth the government's compliance efforts 
with respect to the eleven companies named in this suit. 
Together, they reflect the following: | 


-- Four of the companies have not even been 


subjected to compliance reviews .2/ 


————————— 


1/ 


These companies are Continental Can, Georgia 
Kraft, Georgia Pacific and St. Joe Paper Company. These 
companies are not mentioned in the affiants' reyiew of 
federal compliance efforts. 


-- With respect to four others, determinations 
of the existence of racially discriminatory employment 
policies have been made by federal officials, but during a 
period of 135 to 20 months after these determinations, no 
agreements for the elimination of the discriminatory prac- 


tices had been entered and contracts continued to be 


awarded. / 


1 

SS practices of Container Corp. were. 
found racially discriminatory by General Services Adminis-— 
tration in the summer and fall of 1968. No compliance agree- 
ment had been entered into by April, 1970. Wilks Affidavit, 
{§ 7, App. 21. 


The employment practices of St. Regis were found 
deficient by the Department of Defense in July, 1968. No 
compliance agreement had been entered into by April, 1970. 
Jarrett Affidavit, § 4, App. 17. 


Union Camp was reviewed and found deficient in 
March, 1969 and had not entered into any compliance agreement 
by April, 1970. Jarrett Affidavit, 15, App. 17. 


Westvaco was reviewed and found deficient by the 
Department of Defense in March, 1969 and had not entered 
into any compliance agreement by April, 1970. Jarrett 
Affidavit { 6, App. 17. : 


--With respect to the remaining three companies (Gn 
cluding the two intervenors) compliance gnecuencsitane been 
entered into. y/ As to these companies,. plaintiffs contend 
that the agreements permit the retention of racially discrimi- 
natory policies. Since the Sovernment has reached a final 
determination with respect to these companies, the exhaustion 
doctrine does not require plaintiffs to seek agence reconsidera-— 
tion.2/ Compare Wolff v. Selective Service Board, 572 F.2d 
817 (2d Cir. 1967). The federal defendants’ brief in this 
Court indicates that three ‘additional companies have now 


, zm | 
entered into compliance agreements ,2/ and, as' to these, the 


exhaustion defense is now inapplicable for the same reason.2/ 


a 
1 
Uh i ei to the Wilks Affidavit, American 
Can entered into a compliance agreement in December 1968 
{fs é}3 Scott entered into an agreement in September 1968 
@ 6); and International Paper entered into an agreement 
in June 1968 (€ 8). App. 20-22. The agreements themselves 
are part of the record below, They are attached as Exhibits 
C-E to Plaintiffs' Memorandum in Opposition to Defendants' 
Motions to Dismiss and for Summary Judgment, Document 7. 


52 . 
Federal Defendants’ Br, 4, on. 2, 


3/ 
or had an opportunity to study the third, If they are satis-— 
factory to eliminate the blatant violations, ‘we will, of 
course, move to eliminate these companies from the case, just 
as we moved with respect to Olinkraft, Ine., when compliance 
was achieved. (App. 33.) 


Plaintiffs have not seen two of these agreements 


The intervenors have emphasized plaintiffs' 
failure to file affidavits on the question of the OFCC 
processes, but there was no occasion to do so since the 
facts as set forth in the Jarrett and Wilks affidavits are 
not disputed. Rather, it is plaintiffs' position that 
these affidavits themselves establish that the OFCC has 
completed its processes with respect to some of the 
companies and that it has unduly delayed with respect to 
the others .2/ 

C. fhe intervenors make one additional point on 
the issue of the proper procedure for securing judicial re- 
view of the award of federal procurement contracts to 
companies that discriminate in employment. They suggest 
that suit be instituted against officials of the OFCC, or 


the OFCC itself, when that agency fails to act expeditiously 


or fails to apply the correct standards in processing an 


1/ , 
We have argued that the informal. OFCC conciliation 
process is insufficient to bar judicial action because it has 
been characterized by aimlessnoss and delay. In the two in- 
stances in which formal proceedings were completed, the delay 
from the inception of the investigation to decision was even 
greater. For example, the recent panel decision in the Bethle- 
hem Steel case, which itself is interim and must be passed. 
upon by the Director of the OFCC or the. Secretary of Labor, was 
issued two and a half years after the notice of hearing. In 
the matter of Bethlehem Steel Corporation, OFCC Docket No. 
102-68, Recomended Findings and Proposed Decision of Panel 
(Dec. 18, 1970), history of proceedings 2-4, 41 C.F.R, § 60- 
1.26 (b)(2)(v). Cf. In the Matter of Allen —Bradle Co., CCH 
Emp. Pract. Transfer Binder 8072, decision of the Secretary 
of Labor (Aug. 8, 1969). 


>) 


individual complaint of discrimination. The intervenors 
rely on several recent decisions of this Couxt for the 
proposition that review in that posture could be obtainea.J/ 
There are several problems with this suggestion. 

First, the cases on which the intervenors rely 
all involve administrative enforcement of statutory programs. 
By contrast, the OFCC enforces a program established by 
Executive Order. Although the question is not! simple, there 
is certainly a potentially decisive difference between 
judicial review of executive enforcement of a congressional 
progran, where the assumption, absent strong evidence to the 
contrary, is that Congress intended the courts to police 
Souler and judicial review of executive enforcement of 
an executive program, where the assumption may be made that 


the executive, which established the program, aia not intend 


for outside mere cen the only three instances in which 


1 

Uae Peboravornkesn Inc. v. Shaffer, U.S, 
App. D.C. 425 Fl2d 859 (1 LEONE Medical Comnittee for 
Human Rights v. Salone. U.S. App. Dic. » 4x2 F.2d 059 

1979)3 Environmental Defense : “und, Inc. v. Hardin, U.S. 

App. D.C. » 423 F.2d 10 vi 

2/ 

See, ek.» Abbott Laboratories 

387 U.S. 1356, 140° ( 
165-67 (1970}. | 

Ypiaintitts have been unable to find any instance 
of judicial review of the enforcement of an execut ive order, 
and the intervenors have cited none. 


-22- 


judicial enforcement of rights under the Executive Order was 
attempted, three separate courts of appeal have held that 
the Order confers no judicially enforceable rights on 
individuais.2/ The federal defendants in this Court rely 


on those cases for the proposition that enforcement of the 


Executive Order cannot be judicially reviewedee/, In these 


circumstances, it can hardly be predicted with confidence 
that the decisions cited by the intervenors settle the 


question of the reviewability of OFCC proceedings. 


1 

eee v. Philadelphia Elec. Co., 5329 F.2d 3 
(3a Cir. 1964 3; Farkas v. Texas Instrument, Inc., 3575 F.2d 
629 (5th Cir.), cert. denied, 559 U.S. 977 (1907). Gnotta v. 
United States, 415 F.2d 1271 (8th Cir. 1969), cert. denied, 
597 U.S. 95% (1970). In Farkas and Gnotta, judicial action 
followed exhaustion of administrative processes. And while 
it is accurate to say the plaintiff in Gnotta sued his 
employer, it is also true that he sued the tederal compliance 
agency. (He was employed by .the government. ) In all these 
cases, with varying legal postures, the courts reached the 
conclusion that action under Executive Order 11246, or its 
predecessor, was unreviewable. . 


2/ 
Federal Def. Br. 16-18. 


Second, the nature of the OFCC processes is not 


such as would assist this Court in deciding the questions 
presented. Compare Scanwell Laboratories v. Shafer, Supra, 
424 F.2d at 875-76. As we have outlined in our main brief, 

in considering the issue of compliance with the mandates of 
the Executive Order by a particular company, the OFCC -does 

not conduct any formal proceedings, save in. the very rare 
Situation of debarment hearings. The normal course of 
procedure is an informal investigation, in which complainants 
are not consulted, informal negotiations between contract 
compliance officials and the contractor, and, at best, an agree— 
ment —- not a decision. The distinction is meaningful because 
no facts are found, no issues decided, no reasons tendered 

for deviating from established standards. In short, these 
procedures would provide the Court with nothing jin the way of 
a formal record or an explanation of agency conductthat would 
assist in judicial review. On the basis of similar circum- 
Stances, this Court in Scanwell held the exhaustion doctrine 


inapplicable. 424 F.2d at 875-76. 


ee 


In any’ cvent, whether or not at some time in the 


future this Court may determine to permit judicial review of 
OFCC handling of a specific complaint, that possibility should 
not preclude the alternative of direct enforcement of the 
constitutional rights which plaintiffs claim are involved 
here, particularly in light of the ample opportunity that the 
executive branch has had to require the elimination of racial 


discrimination as a condition to the receipt of government 


Contreotaes 


1 ; 
OE ieee have also contended that the suit 

is barred because of remedies available under title VII of 

the Civil Rights Act of 1964. As the intervenors seem to 
recognize (Br. 50-51), this argument is difficult to maintain 
in light of the decision of this Court in Medical Committee 

for Human Rights v. S.E.C., U.S. App. D.C. > 452 F.2d 
659 (1970). There, a shareholder challenged the refusal of: 
the S.E.C. to institute proceedings against the company for 

the latter's failure to include a question prepared by the 
shareholder in its proxy materials. The Court rejected the 
Commission's argument that its decision could not. be reviewed 
for the reason that the shareholder could secure relief in 

an action instituted against the company. The Court recognized 
the practical difficulties that may fact a small investor in 
maintaining suit against the company and suggested that where 
government enforcement is mandated by law,- non-compliance 

with that mandate cannot be excused because of the right of 
private enforcement. 452 F.2d at 671-72. 


Moreover, intervenors' assertion ‘that the maintenance 
of title VII suits against all the plants covered by this action 
would be less burdensome than prosecution of this suit is 
patently inaccurate. As compared with the substantial depositions 
and travel, the burden of framivg relief and policing compliance, 
required in each title VII suit,. proof of violations in this 
action would be simple, and subsequent efforts to shape detailed 
relief and to assure compliance would rest with the federal 
defendants. See supra 2-13. Intervenors' claim that plaintiffs 
can be advanced the costs of title VII litigation is also mis- 
leading. The cases whey they cite, Br. 12, n. 2, to suggest 
prepayment of the costs involved in litigation,only permitted 
prepayment of insignificant initial filing fees -- not the 
major cost of discovery. Petete v. Consolidated Freightways, 

63 Lab. Cas. 1 9469 (N.D. Tex. 1970); Fdmonds v.-E-T. da Pont 


de Nemours & Co., Inc., 63 CCI Lab. Cas. € 9400 (D. kan. 1970). 


CONCLUSION 
Plaintiffs urge that the decision below be reversed 
and that the case be remanded for a hearing on the merits. 
Respectfully submitted, 
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